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Where to Have/ Ask to Have
Evaluation Conducted

« Inpatient / Psychiatric Hospital Evaluation (AP}
+ Evaluation in Jail

« Outpatient  Community-based Evaluation

+ Telemedicine Evaluation [ Telephonic

6/25/2013

When to Request a Competency
Evaluation be Performed
« Drope v. Missouri, 420 U.5. 162 (ag7%)
+ Jackson v. Indiana, 406 U.5. 715 (1972}
+ Misdemeanor Charges - within 15 days
+ Felony Charges ~ within 21-30 days

Appointment of a Neutral
Evaluator
s Conflicts of Interast
« Cualifications of Examiner
+ AK Rule v, Pro. 26 Disclosures
s Licensure in Alaska
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Scheduling & Conducting the
Examination

+ Timing
» Records to provide examiner

+ Attorney presence at exam

Contents of Competency
Evaluation

+ Clarification of referral source

» Description of records requested, received and
reviewed

+ Description of informed consent procedures /
statemert

+ Purpose of evaluation
+ Official version of offense alleged

Contents of Competency
Evaluation Cont.

+ Assessment techniques & results

« Prior social, medical, psychological, trauma,
criminal history, educational, military and
employment histary

+ Information gained from witnesses, family
members, DOC employees / mental health staff
or other collateral sources

+ Response to prior [ current psychiatric treatment

GReolbe




Contents of Competency
Evaluation Cont.

« Diagnostic impressions based on history,
Assessrment tools, Current examination results

+ Assessment of potential malingering

+ Analysis of disgnosis as related to competency of
Defendant to stand trial using the current jegal
standard in the Jurisdiction

6/25/2013

Contents of Competency
Evaluation Cont.

+ Potential for dangerous behavior

+ If first evaluation, recommendation as to
whether Defendant is likely to be restored within
a reasonable period of time

+ Recormnmendation as to where restoration should
take place

+ Who should receive the competency evaluation
report?

CST Assessment Tools

« Harvard University Medical School Competency
Assessment instrument

+ MacArthur Competence Assessment Tool

+ Competence Assessment for Standing Trial for
Defendants with Mental Retardation

+ Fitness Interview Test — Revised
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Psychological Tests Often
Employed in CST Evaluations

MEAPL- 27 Ed. Minnesote Multiphasic Personality Inventory
MCME -~ it Milfon Clinical Multiaxial inventory

WAIS IY ~Wechsler Adult intelligence Scale

« SIRS - Structured Interview of Reported Symptoms

Hare PCL-R - Hare Psychopathy Check List

MMSE — Mini-Mental Status Exam

SASEL3 - Substance Abuse Subtle Screening Inventory
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Neuropsychological
Assessment Tools

+ Stroop ~Color-Word Test
+ Halstead Category Test
« Conners Continvous Performance Test - It

+ Wechsler Memory Scale — Revised
+ Wisconsin Card-Sorting Test
+ Rey Complex Figure & Reconstruction Test

Malingering Assessment Tools

¢ Structured inventory of Malingered Symptoms -
{*SIMS"S

+ Test of Malingered Mermory — ("TOMM"}

+ MacArthur Forensic Assessment of Symptoms
Test—- {"M-FAST"}
« Validity indicator Profile - ("ViP"}
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Developing a Competency
Treatment Plan

tary medication (Sell v U5, 530 U5, 188 {2003y

¢ Other forms of treatment
= Education

o S

artive covnseling
= Cognitive behaviora! therspy

Stakeholders involved

L4
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Competency Determination
Hearings

+ Misdemeanor Cases

+ Felony Cases

+ Uncontested findings of incompetence
« Contested Hearings

+ Fluidity of (in-jcompetency

+ Appointment of a tie-breaking opinion

Competency Determination
Hearings Cont.

+ Defendant’s presence at hearing

» Court's sbility to make observations of:
 Defendant’s behavior, competence, ability to

communicate | collaborate with counsel

» Whers to refer Defendants for Competency
Restoration

« Length of tirme to commit a Defendant for
competency restoration

« Restoration Status Reports

b}



Where to Perform Restoration
Services

« ail Mental Health Pod:
« Does not require hospital-level care to become
clinically stable, well-established and effective
treatment plan exists

« Hospital
- imminent danger to self / others, unknown or severe/
comnplex psychopathology, strong possibility of
malingering, Defendant lacks capacity to consent to
treatment, need for close medical monitoring

6/25/2013

Where to Perform Restoration
Services Cont.

¢ Community
= Defendantis compliant with effective treatment, best-
suited to developmental disorders and/or cognitive
impairments and Defendant has 2 stable, supportive
living arrangernent

Competency Restoration
Services

+ Payvchopharmarology

rnadality Tor psychotic andjor

* Prirmary treatme
affective disorde

+ Psychoeducational Training
« Primary treatrent o itive disorders or
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Post-Restoration Competency
Evaluation

» Opinion re: mental and clinical status resulting
from treatment regimen

» Opinion re: Dusky standards of €57
* Post-restoration evaluators should review and refer to

original CST evaluation

s Should include an analysis of how restoration
wreatment plan addressed and resolved bases
upon which Defendant was found incompetent

6/25/2013

Maintaining Competency and
Preventing Decompensation

+ Adhering to the prescribed competency
treatment plan
« Ensure same medications are prescribed [ renewed by

DOC

« Make recommendations for improving Defendant’s
compliance with competency treatment plan
» Transfer to Jail mental health pod
+ hssign a designated treatment compliance case manager

- Judge can sncourage Defendant to comply voluntarily or dsicforcible
medication

Additional Topics

¢ Characteristics of Effective Expert Witness
+ Juror Selection Variables

+ Attributional blases between actors and
ohservers
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Mental Competency - Best Practices Model | U.S. Supreme Court Cases

Home Model  Other Systom Components  Panel Resources  Websasis T

The following Supreme Court cases have a bearing on how mental competency issues are handied in
stats courts.

Susky v Unfted States, 362 LS, 402 (1360

Test of defendant’'s competency to stand trial is whether he or she has sufficient present ability to
consult with his or her lawyer with a reasonable degree of rational understanding and whether he or
she has a rational as well as a factual understanding of proceeding against him or her; it is not
encugh that he or she is oriented to tme and place and has some recollection of events,

Fate v. Bobinsoes, 383 U5 375 (1566}

Tast of defendant’s competency to stand trial is whether he or she has sufficlent present ability 1o Contact Us
consult with his or her lawyer with 2 reasonable degree of rstional understanding and whether he or

she has a rational as wall as a factual understanding of oroceeding against bim or her; it s not {BOGY 25-JUDGE

Page 1 of 2

THE NATIONAL
JUDICIAL COLLEGE

enough that he or she is oriemted to time and place and has some recollecton of events,
775-784-1253

Javkyon v Indiaps, 406 US, 715 (1872) -
sackson was committed to prewrial commitment under 2 state statute that had a more lenient competency@judges.org

commitment standard, and a more stringent release standard, than those generally applicable to

persons not charged with offenses, The Court found that the effect of the standards was to http:/ fwww Judges.org

permanently institutionalize Jackson and held that he was deprived of the egual protection of the Judicial College Building/Ms 358

laws, Reno, NV B9557

Dvope v, Afssoud, 420 U8, 162 (1875)

The Missourt courts falled to accord proper weight to the svidence suggesting petitioner’s
incompetence. When considered together with the information available prior to trial and the
testimony of petitioner's wife at trial, the information concerning petitioner's suicide attempt created
a sufficient doubt of his competence to stand trial to require further inguiry, Whatever the
refationship between mental Hiness and incompetence to stand trial, in this case the bearing of the
former on the latter was sufficiently likely that, in light of the evidence of petitioner's behavior
including his sulcide attempt, and there being no opportunity without his presence to evaluate that
bearing in fact, the correct course was to suspend the trial until such an evaluation could be made.

Fovel v. Walnwrighy, 477 U.5. 399 (1986)

The Eighth Amendment prohibits states from inflicting the penalty of death upon a prisoner who ls
insane, and Florida’s procedures for determining the sanity of a death row prisoner was not
“adenuate to afford a full and falr hearing” on the critical fssue, and therefore the habeas patitioner
was entitled to an evidentiary hearing in the district court, de nove, on the guestion of his
competence to be executed,

r v Morea, S09 US, 389 (1993)

‘The standard of competency for pleading gulity or walving right to counsel is the same as the
competency standard for standing trial: whether the defendant has “sufficient present ability to
consult with his lawyer with a reasonable degree of rational understanding” and a “rational as well as
factual understanding of the proceedings against him,” Dusky v. United States, 362 U5, 402 (1980)
(per curiamy.

¥, Srdth, 451 L5, 454 (198Y

Where prior to in-custody court-ordered psychiatric examination to determine competency to stand
trial defendant had not been warned that he had the right 1o remaln sifent and that any statement
made could be used against him at capital sertencing proceeding, admission at penalty phase of
capital felony trial of psychiatrist’s damaging testimony on crucial issue of future dangerousness
violated the Fifth Amendment privilege against compelied self-incrimination; because of fack of
appraisal of rights and a knowing waiver thereof, the death sentence could not stand. The
defendant’s Sixth Amendment right to counsel was violated as defense counsel was not notifiad In
advance that the psychiatric examination would encompass issue of future dangersusness,

bra v, Californda, 505 5. 437 {1882)
The Due Process Clause pérmits a State (o require that a defendant clal
trinl Bear the burden of praving so by a preponderance of the evidence,

ing incompetence to stand

Kiggins v. Mevada, 504 US. 127 (1992)

Due process alfows a mentally il inmate to be treated invoiuntarily with antipsychotic drugs where
there is a determination that the inmate is dangerous to himself and others and that the treatment is
in his medical interest, but forcing antipsychotic drug on a convicted prisoner is impermissible
absent a finding of ove g justification, and at least as much protection as also provided to
persons detained for trial, 1t was ervor to order that defendant be administered antipsychotic drugs
during the course of trial over his objection without findings that there were no less intrusive
alternatives, that the medication was medically appropriate, and that it was essential for the sake of
defendant’s safety or the safety of others,

Cleatoma, 517 U5, 348 (1996)

Oklahorma law presuming defendant is competent to stand trial unless he provas incompetence by
clear and convincing evidence violates due process because the rule alfows the State to try a
defendant who is more likely than not incompetent,

PNy
Lo

es, 539 U.S. 166 (2003)
The Fifth Amendment Due Process Clause permits the government to involuntarily administer
antipsychotic drugs to a mentally il defendant facing serious criminal charges in order to Tender

/court-cases/supreme-court. himl

http://www.mentalcompetency .org/resource
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that defendant competent to stand trial, but only If the treatment s medically appropriate,
substantially unlikely to have side effects that may undermine the fairness of the trial, and, taking
scoount of less intrusive alternatives, nacessary significantly to further important governmental
trial-related interests,

forddiang v. foferds, 554 U5, 164 2008)

The United States Constitution permits States to Insist that those who are competent enough to
stand trial but stifl suffer from severe mental iliness to the polnt they are not competent to conduct
trinl procsedings by themselves be represented by counsel

© 2017 The Natipnal judicial College. All rights reserved. This website Is funded In whole or in part through 3 grant from the Burean of justice Assistance, Office of justics Programs, U5,

Search

Separtment of justice, Nelther the U.S. Dapartment of Justice nor any of its components operate, control, are responsible for, or necessanily endorse this website lncluding, without fimitation, its

contant, technical infrastrusture, and policies, and any services or tools provided},
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Jackson v, indiana, 406 US 718 - Supreme Court 1972
AGBILE 715 (1972}

JACKSON
V.
INDIANA.

No, 70-5009,
Supreme Court of United States.

Argued November 18, 1971,
Decided June 7, 1972.
CERTIORARI TO THE SUPREME COURY OF INDIANA.

717 Y717 Frank E. Spencer argued the cause for petitioner. With him on the brief were Robert Hollowell, Jr., and Robert
Robinson.

Sheldon A. Breskow argued the cause for respondent. On the brief were Theodore L. Sendak, Attorney General of
Indiana, and William F. Thompson, Assistant Attorney General.

MR, JUSTICE BLACKMUN delivered the opinion of the Court.

We are here concerned with the constitutionality of certain aspects of Indiana’s system for prefrial commitment of one
accused of crime.

Petitioner, Theon Jackson, is a mentally defective deaf mute with a mental level of a pre-school child. He cannot read,
write, or otherwise communicate except through limited sign language. In May 1968, at age 27, he was charged in the
Criminal Court of Marion County, Indiana, with separate robberies of two women. The offenses were alleged to have
occurred the preceding July. The first involved property (a purse and its contents) of the value of four dollars. The
second concerned five dollars in money. The record sheds no light on these charges since, upon receipt of not-guilty
pleas from Jackson, the trial court set in motion the Indiana procedures for defermining his competency {o stand trial.

Ind. Ann. Stat. § 9-1706a (Supp. 1971), " now Ind. Code 35-5-3-2 (1971).

718 *718 As the statute requires, the court appointed two psychiatrists to examine Jackson. A competency hearing was
subsequently held af which pelitioner was represented by counsel. The court received the examining doclors’ joint
written report and oral testimony from them and from a deaf-school interpreter through whom they had altempted fo
communicate with petitioner, The report concluded that Jackson's almost nonexdstent communication skill, together
with his lack of hearing and his mental deflciency, left him unable 1o understand the nature of the charges against him

719 orto participaie in his defense. OUne doctor lestified that it was extremsly 7719 unlikely that pelitioner could ever learm
to read or write and questioned whether pelitioner even had the ability 1o develop any proficiency in sign language. He
believed that the inferpreter had not been able {o communicate with pefitioner to any great extent and {estified that
petitioner's "prognosis appears rather dim.” The other doctor testified that even if Jackson were not & deaf mute, he
would be incompetent fo stand trial, and doubted whether petitioner had sufficient inteliigence ever to develop the
necessary communication skills. The interpreter testified that indiana had no facilities that could help someone as

hadly off as Jackson 1o leam minimal communication skills.

On this evidence, the trial court found that Jackson "lack[ed] comprehension sufficient to make his defense," § 9-
4 17064, and orderaed him committed 1o the Indiana Department of Mental Health until such time as that Department
0 should certify to the court that "the defendant is sane.”

Petitioner's counsel then filed a motion for a new trial, contending that there was no evidence that Jackson was
“insane,” or that he would ever altain a status which the court might regard as "sane” in the sense of competency o

=

Gl

http://scholar.google.com/scholar case?case=3353749416334368664&q=jacksontv.+indi... 6/25/2013
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J gé@g%}{i@ ggzg} %é%“ﬁg t}a@é J%‘,ﬁ(&%% %agngpgt%ﬁﬁ under these circumstances amounted to a "life sentence”

without his ever hmf ng heen convicted of a crime, and that the commitment therefore deprived Jackson of his
Fourteenth Amendment rights to due process and equal protection, and constituted cruel and unusual punishment
under the Eighth Amendment made applicable to the States through the Fourteenth. The trial courl denied the motion.
On appeal the Supreme Court of Indiana affirmed, with one judge dissenting. 253 Ind. 487, 255 N. E. 2d 515 (1970).
Rehearing was denied, with two judges dissenting. We granted certiorari, 401 U, 8. 973 (1971}

720 *720 For the reasons set forth below, we conclude that, on the record before us, Indiana cannot constitutionally
commit the petitioner for an indefinite period simply on account of his incompetency to stand triaf on the charges filed
against him. Accordingly, we reverse.

INDIANA COMMITMENT PROCEDURES

Section 9-1706a contains both the procedural and substantive requirements for pretrial commitment of incompetent
criminal defendants in Indiana. If at any time before submission of the case fo the court or jury the trial judge has

“raasonable ground” fo believe the defendant "to be insane," he must appoint two examining physicians and
schedule a competency hearing. The hearing is to the court alone, without a jury. The examining physicians' testimony
and "other evidence” may be adduced on the issue of incompetency. If the court finds the defendant "has not
comprehension sufficient to understand the proceedings and make his defense,” trial is delayed or continued and the
defendant Is remanded to the state department of mental health to be confined in an "appropriate psychiatric
institution." The section further provides that "fwihenever the defendant shall become sane” the superintendent of the
institution shall ceriify that fact to the court, and the court shall order him brought on to trial. The court may also make
such an order sua sponfe. There is no statutory provision for periodic review of the defendant's condition by either the
721 court or mental health authorities. Section 8-1706a by ifs terms does not accord the *721 defendant any right to
counsel at the competency hearing or otherwise describe the nature of the hearing; but Jackson was represented by
counsel who cross-examined the testifying doctors carefully and called witnesses on behalf of the petitioner-defendant.

Petitioner's central contention is that the State, in seeking in effect to commit him to a mental institution indefinitely,
should have been required to invoke the standards and procedures of Ind. Ann. Stat. § 22-1807, now Ind. Code 16-15-
1-3 (1971), governing commitment of "feeble-minded” persons. That section provides that upon application of a
“reputable oitizen of the county" and accompanying certificate of a reputable physician that a person is "feeble-minded
and is not insane or epileptic” (emphasis supplied), a circuit court judge shall appoint two physicians to examine such
person. After notice, a hearing is held at which the patient is entitled to be represented by counsel. If the judge
determines that the individual is indeed "feeble-minded,” he enters an order of commitment and directs the clerk of the

&

., court to apply for the person's admission “io the superintendent of the institution for feeble-minded persons located in
L the district in which said county is sliuated.” A person committed under this section may be released "at any time,”
;@@ provided that "in the judgment of the superintendent, the mental and physical condition of the patient jusiifies It § 22-

1814, now Ind. Code 16-15-4-12 (1971). The statutes do not define either "feeble-mindedness” or "insanily” as used in
§ 22-1907. But a statute establishing a special instifution for care of such persons, § 22-1801, refers to the duly of the

o
i

@

L

%@% State to provide care for its citizens who are "fesble-minded, and are therefore unable propetly to care for

o 722 themselves. " *722 These provisions evidently afford the State a vehidle for commitment of persons in need of

% custodial care who are "not insane” and therefore do not qualify as "mentally ill” under the Stale's general involuntary
= civil commitment scheme. See §8 22-1201 (o 22-1256, now Ind. Code 16-14-8-1 {0 16-14-8-31, 16-13-2-8 to 16-13-2-

10, 35-5-3-4, 16-14-14-1 to 16-14-14-19, and 16-14-15-5, 16-14-15-1, and 16-14-19-1 (1971).

Secant attention was paid this general civil commitment law by the Indiana courts In the present case. An
understanding of it, however, is essential to a full airing of the egual protection claims raised by petitioner. Section 22-

g

L 1201 (1) defines a "mentally il person” as one who

http://scholar.google.com/scholar case?case=3353749416334368664&qg~jackson+tv.+indi... 6/25/2013
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Jackso n"vs ﬁﬁcﬁ“gﬁg %@%%%s%gaig gr%?ﬂ%%ggr%q%gs*am lly impairs his mental health; and, because of

such nwvhmfﬁf‘ disorder, requires care, freatment, tralning or detention in the inferest of the welfare of
such person or the welfare of others of the community in which such person resides.”

Section 22-1201 (2) defines a "psychiatric disorder” 1o be any mental illness or disease, including any mental
deficiency, epilepsy, aleoholism, or drug addiction. Other sections specify procedures for involuntary commitment of
“mentally ill" persons that are substantially similar to those for commitment of the feeble-minded. For example, a
citizer's sworn statement and the statement of a physician are required. § 22-1212. The circuit court judge, the
applicant, and the physician then consult to formulate a treatment plan. § 22-1213. Notice to the individual is required,
§ 22-1216, and he is examined by two physicians, § 22-1215. There are provisions for temporary commitment, A
hearing is held before a judge on the issue of mental illness. §§ 22-1209, 22-1216, 22-1217. The individual has a right
723 of appeal. *723 § 22-1210. An individual adjudged mentally il under these sections is remanded to the department of

mental health for assignment to an appropriate institution. § 22-1209. Discharge is in the discretion of the
superintendent of the particular institution to which the person is assigned, § 22-1223; Official Opinion No. 54,
Opinions of the Attorney General of Indiana, Dec. 30, 1966. The individual, however, remains within the court’s
custody, and release can therefore be revoked upon a hearing. Ibid.

EQUAL PROTECTION

Because the svidence established little likelihood of improvement in petitioner's condition, he argues that commitment
under § 6-1706a in his case amounted {o a commitment for life. This deprived him of equal protection, he contends,
because, absent the criminal charges pending against him, the State would have had to proceed under other statutes
generally applicable to all other citizens: either the commitment procedures for feeble-minded persons, or those for
mentally il persons. He argues that under these other statutes (1) the decision whether to commit would have been
made according to a different standard, (2) if commitment were warranted, applicable standards for release would
have been more lenient, (3} if committed under § 22-1907, he could have been assigned to a special institution
affording appropriate care, and (4} he would then have been entitled to certain privileges not now available to him,

In Baxstrom v. Herold, 383 U. S, 107 (1866}, the Court held that a state prisoner civilly committed at the end of his
prison sentence on the finding of a surrogate was denled equal protection when he was deprived of a jury trial that the
724  State made generally available “724 to all other persons civilly committed. Rejecting the State’s argument that
Baxstrom's conviction and sentence constituted adequate justification for the difference in procedures, the Court said
that "there is no conceivable basis for distinguishing the commitment of a person who is nearing the end of a penal
term from all other civil commitments.” 383 UL 8. at 111-112; see Uniled States ex rel. Schusterv. Herold, 410 F. 2d
1071 (CAZ), cert. denied, 386 U, 8. 847 (1969). The Court also held that Baxstrom was denied equal protection by

%@ commitment to an institution maintained by the state corrections depariment for "dangerously mentally i persons,
%@; without a judicial determination of his "dangerous propensities” afforded all others so commilted.

%%éﬁ if criminal conviction and imposition of sentence are insufficient {o jusiify less procedural and substantive proteciion
% against indefinite commitment than that generally available to all others, the mere filing of criminal charges surely

= cannot suffice. This was the precise holding of the Massachusetts Court in Commonwealth v. Druken, 356 Mass, 503
% 507, 254 N. E. 2d 779. 781 (1969 The Baxstrom principle also has been extended o commitment following an

L insanity acquitial, Boffon v, Hards, 130 U. 8. App. D.C. 1, 395 F 2d 642 (1968}, Cammeron v, Muflen, 128 U. 8. App D,
%@ . 235 387 F. 24193 (1067 People v, Lafly, 18 N. Y, 2d 27, 224 N E. 2d 87 (1966}, and to commitment in lieu of
f%%;’% 725 sentence following "725 conviclion ag a sex offender. Humphrey v, Cady, 405 U. S 504 (1972).

%‘% Respondent argues, however, that because the record falls fo establish affirmatively that Jackson will never improve,
o his commitment "untif sana® is not really an indeterminate one. i is only temporary, pending possible change in his

ey

2 http://scholar.google.com/scholar case?case=3353749416334368664&g=jackson+v.+indi... 6/25/2013
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J ggﬁggg}; ‘{%@@g@&gg@@g{, {%@gﬁgﬁ%@%%@&gg@%i commitrments under other state statutes that are truly

indetarminate, The Siate relies on the lack of "exactitude” with which psychiatry can predict the future course of mental
iliness, and on the Court's decision in what is claimed to be "a fact situation similar fo the case at hand” in Greenweod
v, Unifed Stafes, 3580 U, S 366 (1956).

Were the State's factual premise that Jackson's commitment is only temporary a valid one, this might wellbe a
different case. But the record does not support that premise. One of the doclors teslified that in his view Jackson
would be unable to acquire the substantially improved communication skills that would be necessary for him {o
participate in any defense. The prognosis for petitioner's developing such skills, he testified, appeared "rather dim." In
answer o & question whether Jackson would ever be able to comprehend the charges or pariicipate in his defense,
even after commitment and treatment, the doctor said, " doubt it, | don't believe s0." The other psychiatrist testified
that even if Jackson were able to develop such skills, he would st be unable to comprehend the proceedings or aid
counsel due to his mental deficiency. The interpreter, a supervising teacher at the state school for the deaf, said that
he would not be able to serve as an interpreter for Jackson or ald him in participating in a trial, and that the State had
no facilities that could, "after a length of time,"” aid Jackson in so participating. The court also heard petitioner's mother
testify that *726 Jackson already had undergone rudimentary out-patient training in communications skills from the
deaf and dumb schodl in Indianapolis over a period of three years without noticeable success. There is nothing in the
record that even points to any possibility that Jackson's present condition can be remedied at any future time.

Nor does Greenwood, which concerned the constitutional validity of 18 U. S. C. §8 4244 to 4248, lend support to
respondent's position. That decision, addressing the "narrow constitutional issue raised by the order of commitment in
the circumstances of this case,” 350 U. 8., at 375, upheld the Federal Government's constitutional autherity to commit
an individual found by the District Court fo be "insane,” incompetent 1o stand trial on outstanding criminal charges, and
probably dangerous to the safety of the officers, property, or other interests of the United States. The Greenwood
Court construed the federal statutes to deal "comprehensively” with defendants "who are insane or mentally
incompetent to stand trial," and not merely with "the problem of temporary mental disorder.” 350 U. 8., at 373. Though
Greenwood's prospects for improvement were slim, the Court held that "in the situation before us," where the District
Court had made an explicit finding of dangerousness, that fact alone "does not defeat federal power to make this initial
commitment.” 350 U, 8., at 375. No issue of equal protection was raised or decided. See Pelitioner's Brief, No. 460, O,
T. 19585, pp. 2, 7-8. It is clear that the Government's substantive power to commit on the particular findings made in
that case was the sole question there decided. 350 U. S, at 376,

*727 We nole also that neither the Indiana statufe nor state practice makes the likelihood of the defendant’s
improvement a relevant factor. The Siate did not seek to make any such showing, and the record clearly establishes
that the chances of Jackson's ever meesting the competency standards of § 9-1708a are at best minimal, if not
nonexistent. The record also rebuts any contention that the commitment could contribute to Jackson's improvement.
Jackson's § 9-1706a commitment is permanent in practical effect.

We therefore must turm 1o the guestion whether, because of the pendency of the criminal charges that triggered the
State's invocation of § 8-17068a, Jackson was deprived of substantial righis fo which he would have been entitied
under sither of the other two stale commitment statules. Baxsfrom held that the Stats cannot withhold from a few the
nrocedural protections or the substantive requirements for commitment that are avallable (o all others. In this case
commitment procedures under afl three statules appear substantially similar; notice, examination by two doclors, and a
full ludicial hearing at which the individual is representad by counsel and can cross-examine witnesses and infroduce
evidence, Under each of the three statules, the commitment determination is made by the court alone, and appsliate
review is avalilable.

In contrast, however, what the State must show to commif a defendant under § 9-1708a, and the circumsiances under
which an individual so committed may be released, are substantially different from the standards under the other two
statutes.
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Ja Grgge;‘r§ VQ L@Pg%ghﬁa@@@ %gd%! éﬁr%%ggggmﬁgﬁaﬂ & inability to stand trial, We are unable to say that, on the

record hafore s, indiana could have civill Iy commifted him as mentally il under § 22-1209 or committed him as feeble-
728  minded under § 22-1907. The *728 former requires at least (1) a showing of mental iliness and (2) a showing that the
individual is in need of "care, treatment, training or detention.” § 22-1201 (1). Whether Jackson's mental deficiency
would meet the first test is unclear; neither examining physician addressed himself to this. Furthermors, it s
problematical whether commitment for "lreatment” or "training” would be appropriate since the record establishes that
none is available for Jackson's condition at any state institution. The record also fails to establish that Jackson is in
need of custodial care or "detention.” He has been employed al times, and there is no evidence that the care he long
received at home has become inadequate. The statute appears 1o require an independent showing of dangerousness
("requires . . . detention in the interest of the weifare of such person or . . . others . . "} Insofar as it may require such
a showing, the pending criminal charges are insufficient to establish it, and no other supporting evidence was
introduced. For the same reasons, we cannot say that this record would support a feeble-mindedness commitment

under § 22-1907 on the ground that Jackson is "unable properly to care for [himself]’ "Bl g 22.1801.

More important, an individual committed as feeble-minded is eligible for release when his condition "justifies #t,” § 22-
726 1814, and an individual civilly committed as mentally il when the "superintendent or administrator *729 shall discharge
such person, or [when] cured of such iliness.” § 22-1223 (emphasis supplied). Thus, in either case release is
appropriate when the individual no longer requires the custodial care or treatment or detenfion that occasioned the
commitment, or when the depariment of mental health believes release would be in his best interests. The evidence
available concerning Jackson's past employment and home care strongly suggests that under these standards he
might be eligible for release at almost any time, even if he did not improve [ On the other hand, by the terms of his
present § 9-1706a commitment, he will not be entitled to release at all, absent an unlikely substantial change for the

better in his condition

Baxstrom did not deal with the standard for release, but its rationale is applicable here. The harm 1o the individual is
just as great if the State, without reasonable justification, can apply standards making his commitment a permanent
one when standards generally applicable to ail others afford him a substantial opportunity for sarly release.

730 As we noted above, we cannot conclude that pending criminal charges provide a greater justification for different *730
treatment than conviction and sentence. Consequently, we hold that by subjecting Jackson to a more lenient
commitment standard and to a more stringent standard of release than those generally applicable to all others not
charged with offenses, and by thus condemning him in effect to permanent institutionalization without the showing
required for commitment or the opportunity for release afforded by § 22-1209 or § 22-1907, Indiana deprived petitioner

of equal protection of the laws under the Fourteenth Amendment ¥

731 wgag HI

s

.

DUE PROCESS

For reasons closely related to those discussed in Part 1 above, we also hold that Indiana’s indsfinite commitment of 2
criminal defendant solely on account of his incompelency to stand trial does nol square with the Fourleenth
Amendment's guarantee of due process,

A. The Federal System, in the federal criminal systerm, the constitutional issue posed here has nol been encountered
precisely because the federal statutes have been consitrued o require that a mentally incormpetent defendant must

Gewe e

= also be found "dangerous” before he can be committed indefinitely. But the decisions have uniformly articulated the
g constitutional problems compelling this statutory Interpretation

.
0

@

The federal statute, 18 U, S. C. §8 4244 10 4248 Is not dissimilar (o the Indiana law. It provides that a defendant found
incompatent o stand trial may be committed "uniil the acoused shall be mentally competent to stand trial or until the

=

U
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Z J §&@é§9&ﬁﬁ‘§§%§§§§é§ﬂé@%@ gaggg& Qégg%gr%%% to law." § 4246, Section *732 4247, applicable on its face only

i convicted criminals whose federal sentences are about to expire, permits commitment if the prisoner is (1) "insane
or mentally incompetent” and (2) “will probably endanger the safety of the officers, the property, or other interests of
the United States and . . . suitable arrangements for the custody and care of the prisoner are not otherwise available,”
that is, in a state facility. See Greenwood v. United States, 350 U. S.. at 373-374. One committed under this section,
however, is entitled fo release when any of the three conditions no {onger obtains, "whichever event shall first ocour™ §
4248. Thus, a person committed under § 4247 must be released when he no longer is "dangerous.”

in Greenwood, the Court upheld the pretrial commilment of a defendant who met all three conditions of § 4247, even
though there was little likelihood that he would ever become competent to stand trial. Since Greenwood had not yet
stood trial, his commitment was ostensibly under § 4244, By the related release provision, § 4246, he could not have
been released until he became compstent, But the District Court had in fact applied § 4247, and found specifically that
Greenwood would be dangerous if not committed. This Court approved that approach, holding § 4247 applicable
hefore trial as well as o those about to be released from sentence. 350 U. 8., at 374 Accordingly, Greenwood was
entitled to release when no longer dangerous, § 4248, even if he did not become competent to stand trial and thus did
not meet the requirement of § 4246, Under these dircumstances, the Court found the commitment constitutional.

Since Greenwood, federal courts without exception have found improper any straightforward application of §§ 4244
and 4246 to a defendant whose chance of attaining competency to stand trial is slim, thus effecting *733 an indefinite
commitment on the ground of incompetency alone. United States v. Curry, 410 F. 2d 1372 (CA4 1969); Unifed States
v. Walker. 335 F. Supp. 705 (ND Cal, 1971); Cook v, Ciccone, 312 F. Supp. 822 (WD Mo, 1970} United States v.
Jackson, 306 F. Supp. 4 (ND Cal. 19689); Maurietta v. Ciccone, 305 F. Supp. 775 (WD Mo, 1969). See In re Harmon,
425 F. 2d 918 (CA1.1970); United States v, Klein, 325 F. 2d 283 (CAZ 1963}, Martin v. Seifle, 182 F. Supp. 156 (WD
Mo. 1961} Rovalv. Setfle, 192 F. Supp. 176 (WD Mo, 1859). The holding in each of these cases was grounded in an
expressed substantial doubt that §§ 4244 and 4246 could survive constitutional scrutiny if interpreted to authorize
indefinite commitment.

These decisions have imposed a "rule of reasonableness” upon §§ 4244 and 4246. Without a finding of
dangerousness, one commmitted thereunder can be held only for a "reasonable period of time" necessary to determine
whether there is a substantial chance of his attaining the capacity to stand trial in the foreseeable future. If the chances
are slight, or if the defendant does not in fact improve, then he must be released or granted a §§ 4247-4248 hearing.

R. The States. Some States™ appear to commit indefinitely a defendant found incompetent to stand trial untit he
recovers competency. Other States require a finding of dangerousness to support such a commitment- or piovide
forms of g}amie,@ New York has recently “734 enacted legislation mandating release of incompetent defendants
charged with misdemeanors after 90 days of commitment, and release and dismissal of charges against those
accused of felonies after they have been committed for two-thirds of the maximum potential prison sentence. The
practice of automatic commitment with release conditioned solely upon attainment of competence has been decried on
both policy and constitutional grounds. 14 pacommendations for changes made by commentators and study
committess have included incorporation into pretrial commitment procedures of the equivalent of the federal "rule of
reason,” a requirement of a finding of dangerousness or of full-scale civil commitment, periodic review by court of
mental health administrative personnel of the defendant’s condition and progress, and provisions for ultimatsly
dropping charges if the defendant does not improve. B2 One source of this criticism is undoubtedly the empirical data
available which tend to show that many defendants committed before trial are never tried, and that those defendants
committed pursuant o ordinary civil proceedings are, on the average, released sooner than defendants automatically
committed solely on account of their incapacity to stand trial. U8 Related to i&é&@ statistics *7358 are subsiantial doubls
ahout whether the rationale for pretrial commitment—that care or treatment will aid the accused in attaining
competency—is empirically valid given the state of most of our mental Instituti ions 1 However, very few courts appear
to have addressed the problem directly in the slate context.
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3&3 United Stales ¢ X il elizs sdof v, Johnston. 31 ,,5 Supp. 66 (SONY 18703, an 86-year-old defendant commitied
for B@Qf?\f 9(} v@am as mf‘omnpépm% ?f} stand fr;ak {m Q‘?.’»}feﬁ murder and kidnaping charges applied for federal habeas
corpus. He had been found "not dangerous,” and suitable for civil commitment. The District Couwrt granted rell ief. it held
that petitioner's incarceration in an institution for the criminally insane constituted cruel and unusual punishment, and
that the "shocking circumstances” of his commitment violated the Due Process Clause. The court quoted approvingly
the language of Cook v. Ciccone, 312 F. Supp.. at 824, concerning the "substantial injustice in keeping an unconvicted
person in . . . custody to awasi trial where it is plainly evident his mental condition will not permit trial within a
yeassnab le pem}d of tim

tri & 1970 case virtually indistinguishable from the one before us, the lllincis Supreme Court granied refief fo an
iliterate deaf mute who had been indicted for murder four vears previously but found incompetent to stand trial on
account of his inability to communicate, and committed. People ex rel, Myers v. Briggs, 46 Ill. *736 2d 281. 263 N. E.
2d 108 (19703, The institution where petitioner was confined had determined, "[It now appears that [petitioner] wil
never acquire the necessary communication skills needed to participate and cooperate in his trial.” Petitioner,
however, was found to be functioning at a “nearly normal level of performance in areas other than communication
The State contended petitioner should not be released uniil his competency was restored. The lilinois Supreme Court
disagreed. It heid:

“This court is of the opinion that this defendant, handicapped as he is and facing an indefinite
commitment because of the pending indictment against him, should be given an opporiunily to obtain a
triat to determine whether or not he is guilty as charged or should be released.”" /d., a1 288, 263 N. E.
2d. at 113.

C. This Case. Respondent relies heavily on Greenwood to support Jacksen's commitment. That decision is
distinguishable. It upheld only the initial commitment without considering directly its duration or the standards for
release. It justified the commitment by treating it as if accomplished under allied statutory provisions relating directly to
the individual's "insanity” and society's interest in his indefinite commitment, factors not considered in Jackson's case.
And it sustained commitment only upon the finding of dangerousness. As Part A, supra, shows, all these elements
subsequently have been held not simply sufficient, but necessary, to sustain a commitment like the one involved here.

The States have traditionally exercised broad power to commit persons found to be mentally i1 The substantive
limitations on the exercise of this power and the procedures for invoking it vary drastically among “737 the States M2
The particular fashion in which the power is exercised—for instance, through various forms of civil commitment,
defective delinquency laws, sexual psychopath faws, commitment of persons acquitted by reason of insanity—reflects
different combinations of distinct bases for commitment sought to be vindicated ™ The bases that have been
articulated include dangerousness to self, dangerousness to others, and the need for care or treatment or training,ﬁ
Considering the number of persons affected 22 it is perhaps remarkable that the substantive constitutional limitations
on this power have not been more frequenily iitigated 2

We need not address these broad guestions here, It is clear that Jackson's commitment rests on proceedings that did
not purport to bring into play, indsed did not even consider relevant, any of the articulated bases for "738 exercise of
Indiana’s power of indefinite commitment. The state statutes contain at least two alternative methods for invoking this
power. But Jackson was not afforded any "formal commitment proceedings addressed to [his] ability to function in
society, "2 or to society’s interest in his restraint, or to the State's ability to aid him in attaining competency through
custodial care or compulsory treatment, the ostensible purpose of the commitment. At the least, due process requires
that the nature and duration of commitment bear some reasonable relation 1o the purposs for which the individual is
committed.

We hold, consequently, that a person charged by a Stale with a criminal offense who Is committed solely on account of
his incapacity to proceed 1o Hrial cannot be held more than the reasonable period of ime necessary fo determine
whether there is a subsiantial probability that he will attain that capacity in the foreseeable future. I it is determined
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hﬁ% : zﬁ%@ %tgb gﬂﬁgtg{gﬁﬁ;{ ,%s’iguze the customary civil commitment proceeding that would be
required to commit | toly othor citizen, or relcase the defendant 2 Furthermore, even if it is determined that

ey
the defendant pf@babiy soon will be able to stand trial, his continued commitment must be justified by progress toward
that goal. In light of differing state facilities and procedures and a lack of evidence in this record, we do not think it
appropriate for us to attempt to prescribe arbitrary time limits. We note, however, that petitioner Jackson has now
738 been confined for three and one-half years on a record that sufficiently establishes 738 the lack of a substantial
probability that he will ever be able to participate fully in a trial.

-

These conclusions make it unnecessary for us fo reach petitioner's Eighth-Fourteenth Amendment claim

v

DISPOSITION OF THE CHARGES

Petitioner also urges that fundamental fairness requires that the charges against him now be dismissed. The thrust of
his argument is that the record amply establishes his lack of criminal responsibility at the time the crimes are alleged to
have been commifted. The Indiana court did not discuss this guestion. Apparently it believed that by reason of
Jackson's incompetency commitment the State was entitled to hold the charges pending indefinitely. On this record,
Jackson's claim is a substantial one. For a number of reasons, however, we believe the issue is not sufficiently ripe
for ultimate decision by us at this time.

A. Petitioner argues that he has already made out a complete insanity defense. Jackson's criminal responsibility at
the time of the alleged offenses, however, is a distinct issue from his competency to stand trial. The competency

hearing below was not directed to criminal responsibility, and evidence relevant to it was presented only incidentally, 28
Thus, in any event, we would have to remand for further consideration of Jackson's condition in the light of Indiana’s

law of criminal responsibility.

740 *740 B, Dismissal of charges against an incompetent accused has usually been thought to be justified on grounds not
squarely presented here: particularly, the Sixth-Fourteenth Amendment right to a speedy trial ¥ or the denial of due
process inherent in holding pending criminal charges indefinitely over the head of one who will never have a chance to
prove his innocence. 28 jackson did not present the Sixth-Fourteenth Amendment issue to the state courts, Nor did
the highest state court rule on the due process issue, if indeed it was presented {o that court in precisely the above-
described form. We think, in light of our holdings in Parls [ and lli, that the Indiana courts should have the first
opportunity to determine these issues.

C. Both courts and commentators have noted the desirability of permitting some proceedings to go forward despite the
defendant’s incompelsncy. B9 Eor instance, § 4.06 (3) of the Mode! Penal Code would permit an incompetent

e .
= accused's attorney to contest any issus "susceptible of fair determination prior to trial and without the personal
g 5
% participation of the defendant.” An alternative draft of § 4.06 (4) of the Model Penal Code would also permit an
% 741 evidentiary hearing at which certain *741 defenses, not including lack of criminal responsibility, could be raised by
defense counsel on the basis of which the court might quash the indictment. Some States have siatulory provisions
o ) Vi
permitting pretrial motions to be made or even allowing the incompetent defendant a trial at which to establish his
= innncence, without permitting a conviction, B9 we do not read this Court's previous decisions®! to preciude the States
p
] from allowing, at a minimurm, an incompetent defendant to raise certaln defenses such as Insufficiency of the
. 4 g

indictment, or make certain prefrial motions through counsel. OF course, if the Indiana courls conclude that Jackson
was almost certainly not capable of ariminal responsibility when the offenses were committed, dismissal of the charges
might be warranted. But even if this is not the case, Jackson may have other good defenses that could susiain
dismissal or acquittal and that might now be asserted. We do not know if Indiana would approve procedures such as
those mentioned here, but these possibilities will be open on remand.

%
.

Ny
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MR, JUSTICE POWELL and MR. JUSTICE REHNQUIST took no part in the consideration or decision of this case.

[11"8-17062. Commitment before trial—Subsequent actions —When at any time before the trial of any criminal cause or during the
progress thereof and before the final submission of the cause o the court or jury trying the same, the court, either from bis own
knowledge or upon the suggestion of any person, has reasonable ground for believing the defendant to be insane, he shall
immediately fix a time for a hearing to determine the question of the defendant’s sanity and shall appoint two [2] competent
disinterested physicians who shall examine the defendant upon the guestion of his sanity and testify concerning the same at the
hearing. At the hearing, other evidence may be introduced to prove the defendant’s sanity or insanity. If the court shall find that the
defendant has comprehension sufficient to understand the nature of the criminal action against him and the proceedings therson and
to make his defense, the trial shall not be delaved or continued on the ground of the alleged insanity of the defendant. If the court
shall find that the defendant has not comprehension sufficient to understand the proceedings and make his defense, the trial shall be
delayed or continued on the ground of the alleged insanity of the defendant. If the court shall find that the defendant has not
comprehension sufficient to understand the proceedings and make his defense, the court shall order the defendant committed to the
department of mental health, to be confined by the department in an appropriate psychiatric institution. Whenever the defendant shall
become sane the superintendent of the state psychiatric hospital shall certify the fact to the proper court, who shall enter an order on
his record directing the sheriff to return the defendant, or the court may enter such order in the first instance whenaver he shall be
sufficiently advised of the defendant's restoration to sanity, Upon the return to court of any defendant so committed he or she shall
then be placed upon trial for the criminal offerse the same as if no delay or posiponement had cccurred by reason of defendant's
insanity.”

[2] The section refers at several points to the defendant's "sanity.” This term Is nowhere defined. In context, and in the absence ofa
contrary statutory construction by the state courts, it appears that the term is intended to be synonymous with competence to stand
trial.

31 Sections 22-1801 and 22-1907 would appear to be interdependent. See Official Opinion No. 49, Opinions of the Attorney General
of Indiana, Sept. 26, 1958,

{4] See also Association of the Bar, City of New York, Special Committee on the Study of Commitment Procedures and the Law
Relating to Incompetents, Second Report, Mental liiness, Due Process and the Criminal Defendant 1 (1968) (hereafter N. Y. Report):

"The basic and unifying thread which runs throughout our recommendations is a rejection of the nofion that the mere fact of a criminal
charge or conviction is a proper basis upon which to build other unnecessary, unprofitable, and essentially unfair distinctions among
the mentally #L."

[5] This case Is further discussed in connection with the due process claim. See Part i,

[6] Perhaps some confusion on this point is engendered by the fact that Jackson's counsel, far from asserting that the State could
not commit im as feeble-minded under § 22-1807, actively sought such a commitment in the hope that Jackson would be assured
assignment to a special insiitufion. The Indiana Supreme Court thought this concern unnecessary. In any event, we do not suggest
that a feeble-mindedness commitment would be inapproprisie. We note only that there is nothing in this record to establish the need
for custodial care that such g commitment seems to require under §§ 22-1807 and 22-1801.

{71 See President's Committee on Mental Retardation, Changing Palterns in Residential Services for the Mentally Retarded (1969),

181 Bespondent argues that Jacksen would not in fact be eligitle for release under § 22-1807 or § 22-1223 i he did nol improve
sincs, if the authorities could not communicate with him, they could not decide whether his condition "justified” release. Respondent
further argues that because no state court has ever construed the release provisions of any of the statutes, we are barred from
relying upon any differences between thern. This line of reasoning is unpersuasive. The plain language of the provisions, when
applied to Jackson's particular history and condition, dictates different results. No state court Has held thet an indiana defendant
committed as incompetent is eligible for release when he no longer needs custodial care or treatment. The commitment order here
clearly makes release dependent upon Jackson's regaining competency to stand trial.

PESBUS

19] Petitioner also argues that the incompetency commitment deprived him of the right to be assigned to a special “institution for
fesble-minded persons” to which he would have been statutorily directed by 8 § 22-1807 commitrment. The State maintains two such
institutions. The Indiana Supreme Court thought petitionar "falled to understand the statutory mechanisms” for assignment following
commitment under the two procedures. 253 Ind., at 480, 255 N, E. 20, af 517, It observed that since the mental health department
now administers, in consolidated fashion, all the State's mental facilities including the two special institutions, see § 22-5001 to § 22-
50%8, now Ind. Code 18-13-1-1 to 16-13-1-31, 16-13.2-1, 16-13-2-7 to 16-13-2-8, 16-14-18-3 10 16-14-18-4 (1971}, and since the
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gggc; ﬂsti ,ns are Sgni%rﬁ%pséch iatric ns&iz}m 5 ’é%erg»i%ﬂ?%a considering Jackson's condition, his incompetency
commi tmeﬂt caﬂ sts ‘cuiminate in aaszgmgem to a special faciity. The State, in argument, went one step further. It contended that in
practice the assignment process under all three statutes is identical! the individual is remanded to the central state authority, which

assigns him to an appropriate institution regardiess of how he was commitied.

If true, such practice appears at first blush contrary to the mandate of § 22-1807, raquiring the court clerk fo seek assignment at one
of the two special institutions. However, the relevant statutes, inciuding that effecting consofidation of all mental health facilities under
one depariment, have been enacted plecemeal, and older laws often not formally revised. Since the department of menial health has
sole discretionary authority to transfer patients between any of the institutions it administers at any time, § 22-5052 (8) and § 22-301,
thers is evidently adequate statutory authority for consolidating the initial assignment decision.

Moreover, nothing in the record demonstrates that different or better treatment is available ata special institution than at the general
facilities for the mentally ill. We are not faced here, as we were in Baxsfrom, with commitment (o a distinetly penal or maximum-
securlty institution designed for dangerous inmates and not administered by the general state mental health authorities. Therefore,
we cannot say that by virlue of his incompetency commitment Jackson has been denled an assignment of appropriate treatment to
which those not charged with crimes would generally be entitled.

Similarly, Jacksen’s incompetency commitment did not deprive him of privileges such as furloughs to which he claims a feeble-
mindedness commitment would entitle him. The statutes relate such privileges fo particular institutions, not to the method of
commitment. Thus patients assigned to the Muscatatuck institution are entitled to furloughs regardless of the statute under which they
were committed: and persons committed as feeble-minded would not be entitied to furloughs f assigned to a general mental
institution.

[10] Cal. Penal Code §§ 1370, 1371 (1970); Conn. Gen. Stat. Rev. § 54-40 (c) (1958); Minn, Stat. Ann. § 631,18 (Supp. 1972-1973);
N. J. Rev. Stat. § 2A: 163-2 (1971); Chio Rev. Code Ann. §§ 2845.37 and 2945.38 (1954), Wis. Stat. Ann. §971.14 (1871). See
Note, Incompetency to Stand Trial, 81 Harv. L. Rev. 454 (1967},

[11] fowa Code Ann. § 783.3 (Supp, 1972); Okla. Stat. Ann., Tit. 22, § 1167 (1988); 8. D. Comp. Laws Anit. § 23-38-6 (1867
[12] Mich. Comp. Laws Ann. § 767.27a (B) (1967); Ore. Rev. Stat. § 426.300 (1) (1971); Wis, Stat. Ann. § 51.21 (6) (Supp. 1972}
{131 N, Y. Crim. Proc. Law § 730.50 (1971); see also Hll. Rev. Stat., ¢. 38, § 104-3 (¢) (1971}

{141 Foote, A Comment on Pre-Trial Commitment of Criminal Defendants, 108 U. Pa. L. Rev. 832 (1860); Note, Incompetency o
Stand Trial, 81 Harv, L. Rev. 454-456, 471-472 (1967), N. Y. Report 81-107.

{151 Judicial Conference of the District of Columbia Circuit, Report of the Committee on Problems Connected with Mental
Examination of the Accused in Criminal Cases, Before Trial 49-52, 54-58, 133-146 (1965) (hereafter D. C. Report); N. Y. Report 73-
124 Mote, supra, 81 Harv. L. Rev,, at 471-473,

18] See Matthews, Mental Disability and the Criminal Law 138-140 (American Bar Foundation 19703, Morris, The Confusion of
Confinement Syndrome: An Analysis of the Confinement of Mentally il Criminals and Ex-Criminals by the Depariment of Correction
of the State of Naw York, 17 Buffalo L. Rev. 651 (1968); McGarry & Bendt, Criminal vs. Civil Commitment of Psychotic Offenders, A
Seven-Year Follow-Up, 125 Am. J, Psychiatry 1387, 1391 (1969}, D. C. Report 50-52.

1171 Mote, supra, 81 Harv. L. Rev., at 472-473; American Bar Foundation, The Mentally Disabled and the Law 415-4158 (rev. ed. 18971}
thereafter ABF Study) NU Y. Report 72-77, 102-105, 186-180,

1181 See generally ABF Study 34-88.

(191 /., at 36-46. The ABF Study shows that in nine States the sole criterion for involuntary commitment is dangerousness to self or
others: in 18 other States the patient's need for care or treatment was an allernative basis; the jalter was the sole pasis in six
additiona! States: a few States had no statutory oriferia at all, presumably leaving the determination to ludicial discretion

{201 See Note, Civil Restraint, Mental liiness, and the Right to Trealment, 77 Yale L. J 87 (1967,

weeowee

1211 See Note, Civil Commitment of the Mentally lil: Theories and Procedures, 78 Harv. L. Rev, 1288, 1289-1297 (1968},

-

i (22710 1961, it was estimated that 90% of the approximately 800,000 patients in rmantal hospitals In this country had been

e involuntarily commitied. Hearings on Constitutional Rights of the Mentally Hll before the Subcommittes on Constitutional Righis of the
;%E Senate Commitiee on the Judiclary, 87th Cong., st Sess., pt. 1, pp. 11, 43 {135%; Although later U. 8. Census Bureau data for 1988
. show a resident patient population almost 50% lower, other data from the U S, Depariment of Health, Education, and We fare

.
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J §c mgtg \?n %% 5@%5&@@% g,?%%u; s&% ti%%% ea ost r?q}%és the patient population at any one time, about 380,000 persons per
annum. See Stid

(23] CF. Powellv. Texas, 392 1. 8 514 (1968): Robinson v, California, 370 U. S 860 (1862}

1241 Inre Harmon, 425 F, 24 916, 918 (CA1 1970}

{251 In this case, of course, Jackson or the State may seek his commitment under either the general civil commitment statutes or
under those for the commitment of the feebleminded.

[28] One doctor testified that Jackson "probably knows in a general way the basic differences between right and wrong.” The other
doctor agreed, but also testified that Jackson probably had no grasp whatsoever of abstract concepts such as time, "like simple
things of vesterday and fomorrow.”

1271 People ex rel. Myers v, Briggs, 46 Wi, 2d 281, 287-288, 263 N. E. 2d 108, 112-113 (1970}, Unifed States ex rel. Wolfersdorf v,
Johnston, 317 F. Supp. 66, 68 (SDNY_1870), United States v, Jackson, 306 F. Supp. 4. 6 (ND Cal. 1989); see Foole, supra, n. 14, at
838-839; D. C. Report 145-146 (Recommendation No. 16}

[28] See cases cited in n. 27; N. Y. Report 119121 (Recommendation No. 15); D. C. Report 52-83; Model Penal Code § 4.06 (2)
(Proposed Official Draft 1962},

129] People ex rel. Myers v. Briggs, supra, at 288, 263 N. E. 2d. at 113; Neely v, Hogan, 82 Misc 2d 1056, 310 N. Y. 8. 2d 63 (1970);
N. Y. Report 115-123 (Recommendation No. 13}, D. C. Report 143-144 (Recommendation No. 18); Foole, supra, n. 14, at 841-845;
Model Penal Code § 4.06 (alternative subsections 3, 4) (Proposed Official Draft 1962); ABF Study 423.

[30] Wis. Stat, Ann. § 971,14 (6) (1971); N. Y. Crim. Proc. Law § 730.60 (5) (1871); Mass. Gen. Laws, ¢ 123, § 17 (Supp. 1972);
Mont, Rev. Code Ann, § 95-506 (¢) (1969); Md. Ann. Code, Art. 59, § 24 (a) (1872). See Req, v, Roberts, [19531 3 W. L. R 178
[19531 2 All E. R, 340 (Deviin, J.).
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Argued November 13, 1874
Decided February 19, 1975.
CERTIORARI TO THE COURT OF APPEALS OF MISSOURI FOR THE 8T, LOUIS DISTRICT.

163 *163 Thomas C. Walsh argued the cause for petitioner. With him on the briefs was Charles A. Weiss.

Neil MacFarlane, Assistant Attorney General of Missouri, argued the cause for respondent. With him on the brief were
John C. Danforth, Attorney General, and David Robards, Assistant Attorney General.

MR, CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted certiorari in this case to consider petitioner's claims that he was deprived of due process of law by the
164 failure of the trial court to order a psychiatric *164 examination with respect to his competence to stand trial and by the
conduct in his absence of a portion of his trial on an indictment charging a capital offense.

in February 1969 an indictment was returned in the Circuit Court of St. Louis, Mo., charging petitioner and two others
with the forcible rape of petitioner's wife, Following severance of petitioner's case from those of the other defendants
and a continuance, on May 27 his counsel filed a motion for a continuance until September, in order that petitioner
might be examined and receive psychiatric treatment. Treatment had been suggested by a psychiatrist who had

examined petitioner at his counsel's request and whose report was aftached to the motion ™ On the same date

165  respondent, through the *165 Assistant Circuit Attorney, filed a document stating that the State did not oppose the
motion for a psychiatric examination. Apparently no action was taken on the motion, and petitioner's case was
continued until June 23, at which time his counsel objected fo proceeding with the trial on the ground that he had
understood the case would be continued until September and consequently was not prepared. He objected further "for
the reason that the defendant is not a person of sound mind and should have a further psychiatric exarnination before
the case should be forced fo trial.” App. 19. The trial judge noted that the motion for a continuance was not in proper
form and that, although petitioner's counsel had agread to file another, he had failed to do so, and he overruled his
obiections and directed that the case proceed 1o trial.

®

On June 24 a jury was empaneled, and the prosecution called petitioner's wife as its first witness. She testified that

% petitioner participated with four of his acquaintances in forcibly raping her and subjecting her to other bizarre abuse and
o indignities, but that she had resumed living *168 with him after the incident on the advice of petilioner’s psychiatrist and
= s that their children would be taken care of. On cross-examination, she testified that she had told pefitioner's atiorney
ﬁ%ﬁ of her belief that her husband was sick and needed psychiatric care and that for these reasons she had signed a

— statement disavowing a desire to prosecute, She related thaf on several occasions when pefitioner did not "get his way
L or fwas] worried about something,” he would roll down the stairs. She could explain such behavior only by refating "what
[ ] they told him many times at City Hospital, that is something he does upon himself [sic].” Id,, at 47. However, she also

stated that she was not convinced petitioner was sick after talking to his psychiatrist, and that she had changed her

-
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1683 *163 Thomas C. Walsh argued the cause for pelitioner. With him on the briefs was Charfes A. Waiss.

Neil MacFarlane, Assistant Attorney General of Missouri, argued the cause for respondent. With him on the brief were
John C. Danforth, Attorney General, and David Robards, Assistant Attorney General.

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted certiorari in this case to consider petitioner's claims that he was deprived of due process of law by the
1684  failure of the trial court to order a psychiatric *164 examination with respect to his competence to stand trial and by the
conduct in his absence of a portion of his trial on an indictment charging a capital offense.

in February 1969 an indictment was returned in the Circuit Court of 8t. Louis, Mo., charging petitioner and two others
with the forcible rape of petitioner's wife. Following severance of pelitioner's case from those of the other defendants
and a continuance, on May 27 his counsel filed a motion for a continuance until September, in order that petitioner
might be examined and receive psychiatric treatment. Treatment had been suggested by a psychiatrist who had

examined petitioner at his counsel's request and whose report was attached to the motion.X On the same date

165 respondent, through the *185 Assistant Circuit Atlorney, filed a document stating that the State did not oppose the
motion for a psychialric examination. Apparently no action was taken on the maotion, and pelitioner's case was
continued untl June 23, at which time his counsel ohiected o proceeding with the trial on the ground that he had
understood the case would be continued until September and consequently was not prepared. He objected further "for
the reason that the defendant is not a person of sound mind and should have a further psychiatric examination before
the case should be forced to tial.” App. 19. The trial ludge noted that the motion for a continuance was not in proper
form and that, although petitioner's counsel had agreed to file another, he had failed fo do so, and he overruled his
objections and directed that the case procesd to gl

On June 24 g jury was empaneled, and the prosecution called petitioner’s wife as ifs first witness. She tesiifled that
petitioner participated with four of his acquaintances in forcibly raping her and subjecting her to other bizarre abuse and

= indignities, but that she had resumed living *188 with him after the incident on the advice of petitioner's psychialrist and
| s that their children would be taken care of. On cross-examination, she testified that she had {old petitioner’s atlomey
%% of her belief that her husband was sick and needed psychiatric care and that for these reasons she had signed a

statement disavowing a desire to prosecute. She related that on several occasions when petitioner did not "get his way
or [was] worried about something,” he would roli down the slairs. She could explain such behavior only by relaling "what

o they told him many times at City Hospital, that is something he does upon himself [sicl” Id,, at 47 However, she also
[ ¥ Y i i ]
B stated that she was not convinced petitioner was sick affer talking to his psychialrist, and that she had changed her
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5L i}?@gg b@%gg@@%@gj@ gﬁe%%%%i G&gf‘ ?F% jyge. as she testified, he had "tied to choke me, tried to kill me” on

the Sunday avaning prior in frinl I, 2t B

The prosecution called three more witnesses, but did not conclude its case, before adjournment on June 24. The
following morning, petitioner did not appear. When the trial judge directed counsel to proceed, petitioner's attorney
moved for a mistrial "in view of the Tact that the defendant, | am informed, shot himself this morning.” App. 63. The trial
judge denied the motion, stating that he had already decided the matier would proceed for trial, and when pelitioner's
counse! complained of the difficulty of proceeding without a client, the trial judge replied that the difficulty was brought
about by petitioner, who was on bond and had a responsibility to be present. The prosecution then called four more

witnesses and, after producing proof of a prior conviction 2 rested its case. Petitioner's "Motion for Verdict of Acquitial,”

167  including *167 in effect a renewal of the motion for a mistrial, was denied, and his counsel stated that he had "no
evidence to produce at this time under the circumstances.” /d., at 64. The jury returned a verdict of guilty, and on July
21, 1969, petitioner, who had been in the hospital for three weeks recovering from a bullet wound in the abdomen,
appeared, and the irial court fixed the penalty at life imprisonment.

Petitioner filed a motion for a new trial, the burden of which was that the trial court had erred in procesding with the trial
when no evidence had been produced that his absence from the trial was voluntary. A hearing was held before the
judge who had presided at trial. Petitioner testified that on June 25 he had gone to his brother's house and that he
remembered nothing conceming the shooting except that he felt a burning pain in his stomach and later woke up in the
hospital. He testified he did not remember talking to anyone at the hospital. The State presented evidence that upon
admission to the hospital petitioner stated that he had shot himself because of * "some problem with the law,' " id,, at 90,
and that he had told a policeman he had shot himself because "he was supposed to go to court for rape, and he didr't
do it; he rather be [sic] dead than to go to trial for something he didn't do." /d,, at 97. The trial judge denied the motion
Stating that on the morning of petitioner's failure to appear he had received information on the telephone which was
checked with the hospital, the judge concluded that petitioner had the burden of showing that his absence was not
voluntary and found on the basis of the evidence that his absence " 'was due to his own voluntary act in shooting
himself: done for the very purpose of avoiding trial.” * /d., at 103.

188  The Missouri Supreme Court affirmed, accepting the trial court's finding, in ruling on petitioner's motion for a *168 new
frial, that his absence was voluntary 2 and holding that there was "no logical basis” for positing a different rule with

respect to waiver of the right to be present in capital cases® than that which applies in felony cases generally. 462 S,
W. 2d 677, 683-684. The Missouri Supreme Court also held that the denial of petitioner's motion for a continuance of
the trial in order to procure further psychiatric evaluation was not an abuse of discretion, nioting that petitioner did not
contend that he lacked the menial capacily to proceed with the trial,

In April 1971 petitioner filed a motion to vacate the judgment of conviction and sentence in the court where sentence
had been imposed, pursuant to Missouri Supreme Court Rule 27.26 ¥ He alleged that his rights under Mo. Rev. Stat. §

169 552.020 (2) (19692 and his *169 constitutional rights had been violated by the failure to order a psychiatric
exarmination prior to trial and by conducting the trial to conclusion in his absence, Petitioner also asserfed that he had
been denied the effective assisiance of counsel, a claim which is not before us.

in July 1871 a hearing was held on the motion; pefitioner called two psychiatrisis as wi iinesses. The psychiatrist who
had examined petifioner prior to his trial testified that in his opinion there was reasonable cause to belleve {hat a person
who attempted to commit suicide in the midst of a trial might not be mentally competent to understand the proceedings
against him. Another psychiatrist, whose duties included the examination of accused persons under Mo. Rev. Sial. ¢
5852 testified that in his opinion & man who was charged with raping his wife and attempled suicide during his trial was
in need of a psychiatric evaluation to find out his mental condition, and that there should be an evaluation to determine
whether the person was competent {o assist in his own defense and whether he was "malingering or did it intentionally
or i it was due 1o 3 true psychiatric disorder.” App. 156. The same psychiatrist stated that he had examined petitioner at
City Hospital in 1985 and had found that he had psychiatric problems and was in nesad of care. Petitioner ook the stand,
repeating his previous testimony with respect to the shooting.
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E};i% ggr{g a;%;é é{}% §g§§§§%§gg§ﬂ%§§§%g %%%%lg{n%‘?g%u%e 27.26 motion, and the Missouri Court of Appeals affirmed.

The Court of Appeals consluded that the provisions for psychiatric examinations and hearings under Mo. Rev, Stat. §

170 552.020 (1969) comported with the requirements *170 of Pafe v. Robinson, 383 U, 8. 375 (1966), and that the test of
incompetence to stand trial was that stated in Dusky v. United States, 362 U. S. 402 (1960) 2 it reasoned that it was
necessary to examine the indicia of petitioner's incompetence "at three different times— before the trial, during the trial
after the suicide attempt, and at the time of the motion for new trial.” 498 5. W. 2d 838, 842.

As to the situation before trial, the court held that the psychiatric report attached o petitioner's motion for a continuance
did not raise a reasonable doubt of his fitness to proceed. Turning to the second time period, "during the trisl after the
suicide attempt,” the court held that Pate v. Robinson. supra, which involved a competence hearing rather than a
competence examination followed by a hearing, did not require that the examination and hearing be held during the trial
rather than immediately thereafter. With regard to the period after trial, and accepting petitionar's contention that his was
a "bona fide attempt at suicide,” the court was of the view that the legal significance of the attempt under Robinson
should be evaluated without resort to the psychiatric testimony presented at the Rule 27.26 hearing, which was not
before the trial judge. It held that petitioner's suicide attempt did not create a reasonable doubt of his competence as a
matter of law, that petitioner had failed to demonstrate the inadequacy of the procedures employed for protecting his

rights, and that the finding of the trial court was not clearly erronecus &

171 *171 Finally, the Missouri Court of Appeals rejected petitioner's claim that he was deprived of due process of law by the
conduct of a portion of his trial in his absence; it noted that the State Supreme Court had upheld a finding of voluntary
absence on petitioner's direct appeal and concluded that the psychiatrists’ testimony at the Rule 27.26 hearing did not
meet the burden of proof placed on petitioner. "Again we cannot hold the trial court's finding to be clearly erroneous.”
408 S. W, 2d, at 843. We granted certiorari, and we now reverse,

i

It has long been accepted that a person whose mental condition is such that he lacks the capacity o understand the
nature and object of the proceedings against him, to consult with counsel, and to assist in preparing his defense may
not be subjected to a trial. Thus, Blackstone wrote that one who became "mad" after the commission of an offense
should not be arraigned for it "because he is not able to plead to it with that advice and caution that he ought.” Similarly,
if he became "mad" after pleading, he should not be tried, "for how can he make his defense?" 4 W. Blackstone,

prohibition "as a by-product of the ban against trials in absentia; the merntally incompetent defendant, though physically
present in the courtroom, is in reality afforded no opportunity to defend himself.” Foote, A Comment on Pre-Trial
Commitment of Criminal Defendants, 108 U. Pa. L. Rev. 832, 834 (1960). See Thomas v. Cunningham, 313 F. 24 934
172 938 (CA4 1963). For our purposes, it suffices *172 to note that the prohibition is fundamental to an adversary system of
justice. See generally Note, Incompetency to Stand Trial, 81 Harv. L. Rev, 455, 457-459 (1967). Accordingly, as to
federal cases, we have approved a lest of incomgetence which seeks fo asceriain whether a criminal defendant ™ "has
sufficient present ability to consult with his lawyer with a reasonable dagree of rational understanding—and whether he
ras a rational a5 well as factual understanding of the proceedings against him. * Dusky v, United Stafes, 362 U. S, &t

402

In Pate v. Robinson, 383 U. 8. 375 (1966}, we held that the fallure to observe procedures adequate to protect a
defendant's right not to be tried or convicted while incompetent to stand trial deprives him of his due process rightio a
fair trial. Although in Robinson we noted that lllinois "jealously guardfed] this right,” id., at 385, we held that the failure of
the state courts to invoke the statutory procedures deprived Robinson of the inquiry inlo the issue of his competence to
stand trial to which, on the facts of the case, we concluded he was constitutionally entitled. The Court did not hold that
the procedure prescribed by Il Rev. Stat., ¢. 38, § 104-2 (1963}, was constitutionally mandated, although central to iis
discussion was the conclusion that the statutory procedurs, if followed, was constitutionally adequate. See, e. g., Unifed
States v, Knohl 379 F. 2d 427, 434-425 (CA2), cert. denied, 389 U, 8. 973 (1967); United Stafes ex rel Evans y.

! aVallee, 446 F. 2d 782, 785-786 (CAZ 1971). cert. denied, 404 U, 8, 1020 (1972). Nor did the Courl prescribe a

.

.
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cd that 173 under the Hinois statute & hearing was reguired where the evidence raised a”
“hona fide doubt " as to a defendant’s competence, and the Court concluded "that the evidence introduced on
Robinson's behalf entitled him to a hearing on this issue.” 383 U, 8., at 385 See Unifed Siafes v, Marshall, 458 F. 2d
448, 450 (CAZ 1972},

As was true of lllinols in Robinson, Missourl's statutory scheme "jealously guards” a defendant's right to a fair trial. '
Missouri Rev. Stal. § 552.020 (1) (1988) provides: "No person who as a result of mental disease or defect lacks
capacity to understand the proceedings against him or to assist in his own defense shall be tried, convicted or
sentenced for the commission of an offense so long as the incapacity endures.” Section 552.020 (2}, see n. 6, provides
that a judge or magistrate shall, "upon his own motion or upon motion filed by the stale or by or on behalf of the
accused,” order a psychiatric examination whenever he "has reasonable cause fo believe that the accused has a
mental disease or defect excluding fitness to proceed.” Section 552.020 (3) prescribes the confents of a report of the
psychiatric examination, and § 552.030 (8) requires the court to hold a hearing if the opinion relative to filness to
proceed which is required to be included in the report is contested. In addition, the trial court may conduct a hearing on
its won motion. Such a procedure is, on its face, constitutionally adequate to protect a defendant’s right not to be tried
while lagally incompetent. Our task is to determine whether the proceedings in this case were consistent with
petitioner’s right {o a fair trial

174 *174 At the outset we are met by respondent’s argument that the Court is bound by "limitations placed on proceedings
under® Missouri Supreme Court Rule 27.26. Brief for Respondent 23. Specifically, respondent notes that under Rule
27.26 () petitioner had "the burden of establishing his grounds for relief by a preponderance of the evidence,” and that
the appellate-review function of the Missouri Court of Appeals was limited by Rule 27.26 (j) "to a determination of
whether the findings, conclusions and judgment of the trial court [were] clearly erroneous.” It urges that the Rule was
"designed . . . to provide a valuable post-conviction remedy and not to provide another direct appeal . . . " and
expresses concern that "the state-federal relationship . . . remain in proper balance.” Brief for Respondent 22.

We share respondent's concern for this necessary balance, and we do not question the Slate's power, in post-
conviction proceedings, to reallocate the respective burdens of the individual and the State and to delimit the scope of
state appellate review. Cf. Hawk v, Olson, 326 U. S, 271, 279 (1845): Connery. Wingo. 429 F. 2d 630, 637-639 (CAB
1970). At the same time we note that while proceedings under the Rule “ordinarily cannot be used as a substitute for
direct appeal involving mere {rial errors or as a substitute for a second appeal,” nevertheless "trial errors affecting
constitutional rights may be raised even though the error could have been raised on appeal.” Mo. Sup. Ct. Rule 27.26

() (3).

In the present case there is no dispute as to the evidence possibly relevant to petitioner's mental condition that was
hefore the frial court prior to trial and thereafter. Rather, the dispute concerns the inferences that were to be drawn from
the undisputed evidence and whether, in light of what was then known, the fallure to make further inguiry into

178 petitioner's competence to *175 stand trial, denied him a fair trial. In such circumstances we believe it is "incumbent
upon us to analyze the facts in order that the appropriate enforcement of the federal right may be assured.” Nomis v,
Alabama, 294 U. 8, 587, 590 (193%) 2% "When the corrective process is provided by the state but sror, in relation fo the
federal guestion of constitutional violation, creeps into the record, we have the responsibility to review the stale
proceedings.” Hawk v. Olson, supra, a1 276,

i

The sentencing judge and the Missouri Court of Appeals concluded that the psychiatric evaluation of petitioner attached

£ o his pretrial motion for a continuance did not contain sufficient indicia of incompetence to stand trial to require further
% inquiry. Both courts mentioned aspects of the report suggesting competence, such as the impressions that petitioner did
- not have "any delusions, ilusions, hallucingtions . . " was "well oriented in all spheres,” and "was able, without trouble,

to answer questions testing judagment” but nelther cowt mentioned the contrary data. The report also showsd that
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relating” and that he "was markedly rircumstantial and irelevant in his speech.” in addition, neither court fell that
petitioner's episodic irrational acts described in the report or the psychiatrist's diagnoses of "[blorderline mental
deficiency” and "[c]hronic [alnxiety reaction with depression” created a sufficient doubt of competence to require further

inquiry 141

it does not appear that the examining psychialrist was asked to address himself to medical facls bearing specifically on
the issue of petitioner's compstence to stand trial, as distinguished from his mental and emotional condition generally.
Thus, it is not surprising that before this Court the dispute centers on the inferences that could or should propetly have
been drawn from the report. Even where the issue is in focus we have recognized "the uncertainty of diagnosis in this
field and the tentativeness of professional judgment.” Greenwood v. United States, 350 U, S, 366, 375 (1956). Here the
inquiry is rendered more difficult by the fact that a defendant's mental condition may be relevant to more than one legal
issue, each governed by distinct rules reflecting quite different policies. See Jackson v Indiana, 406 U. 8. 715,739
(1972); Pate v. Robinson. 383 U. S.. at 388-389 (Harlan, J., dissenting), Weihofen, The Definition of Mental liiness, 21
Ohio 8t. L. J. 1 (1980,

Like the report itself, the motion for a continuance did not clearly suggest that petitioner's competence to stand trial was
the question sought to be resolved. While we have expressed doubt that the right to further inquiry upon the question
can be waived, see Pate v. Robinson, 383 U, S., at 384, it is nevertheless true that judges must *177 depend to some
extent on counsel to bring issues into focus. Petitioner's somewhat inartfully drawn motion for a continuance probably
fell short of appropriate assistance to the trial court in that regard. However, we are constrained to disagree with the
sentencing judge that counsel's pretrial contention that "the defendant is not a person of sound mind and should have a
further psychiatric examination before the case should be forced to trial,” did not raise the issue of petitioner's

competence to stand trial 12 This statement also may have tended to blur the aspect of petitioner's mental condition
which would bear on his criminal responsibility and that which would bear on his competence to stand trial, However, al
that stage, and with the obvious advantages of hindsight, it seems to us that it would have been, at the very least, the

better practice to order an immediate examination under Mo. Rev. Code § 552.020 (2) (‘598‘3},‘13’E it “178 is unnecessary
for us fo decide whether such examination was constitutionally required on the basis of what was then known {o the trial
court since in our view the question was seltled by later events,

v

Turning to the situation at petitioner's trial, the state courts viewed the evidence as failing to show that during trial
petitioner had acted in a manner that would cause the trial court 1o doubt his competence. The testimony of petitioner's
wife, some of which repeated and confirmed information contained in the psychiatric evaluation attached to petitioner's
motion for a continuance, was given little weight 2 Finally, the sentencing judge, relying on his finding on petitioner's
motion for a new trial and although stating “that it does not take a psychiatrist to know that such a man has a problem
and indicates poor judgment,” App. 203, concluded that the "act that Mr. Drope shot himself to avoid trial suggests very
“179 strongly an awarenass of what was going on." /d,, at 208. The Missouri Court of Appeals, accepling arguendo
petitioners contention that his was "a bona fide attempt at suicids,” refused to conclude "that as a matier of law an
attempt at suicide creates a reasonable doubt as to the movant's competency to stand tial” Id,, at 222,

Notwithstanding the difficulty of making evaluations of the kind required in these circumstances, we conclude that the
record reveals a failure fo give proper weight to the information suggesting incompetence which came to light during
trial. this is particularly so when viewed In the context of the events surrounding petitioner's suicide attempt and against
the background of the pretrial showing. Although a defendant’s demeanor during trial may be such as to obviate "the
need for extensive reliance on psychiatric pradiction conceming his capabilities,” Note, 81 Harv.L. Rev,, at 469, we
concluded in Pate v. Robinson, 383 U, S.. at 385-388, that "this reasoning offers no justification for ignoring the
uncontradicted testimony of. . [a] history of pronounced irrational behavior.” We do not mean 1o suggest that the indicia
of such behavior in this case approximatad those in Robinson, but we helieve the Missourt couris failed 1o consider and

give proper weight to the record evidence. Too little weight was giver to the testimony of petitioner’s wife that on the

>4
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of his wife, who had hosiatod about prossing the proscoution, this hardly could be regarded as rational conduct 12

180 Moreover, in considering the indicia of petitioner’s *180 incompetence separately, the state courts gave insufficient
attention to the aggregate of those indicia in applying the objective standard of Mo. Rev. Stat. § 552.020 (2}. We need
not address the Court of Appeals’ conclusion that an attempt to commit suicide does not create a reasonable doubt of
competence to stand trial as a matter of law. As was true of the psychiatric evaluation, petitioner's attempt to commit
suicide *did not stand alone.” Moore v. Unifed States, 484 F. 2d 863, 666 (CAY 1972}, We conclude that when
considered together with the information available prior to triat and the testimony of petiioner's wife at trial, the

information concerning petitioner's suicide attempt created a sufficient doubt of his competence to stand trial to require

further inguiry on the question.

The import of our decision in Pate v, Robinson is that evidence of a defendant’s irrational behavior, his demeanor al
trial, and any prior medical opinion on competence to stand trial are all relevant in determining whether further inquiry is
required, but that even one of these factors standing alone may, in some circumstances, be sufficient. There are, of
course, no fixed or immutable signs which invariably indicate the need for further inquiry to determine fitness to
proceed; the question is often a difficult one in which a wide range of manifestations and sublle nuances are implicated.
That they are difficull to evaluate is suggested by the varying opinions trained psychiatrists can entertain on the same
facts.

Here, the evidence of irrational behavior prior to trial was weaker than in Robinson, but there was no opinion evidence
as fo petitioner's competence to stand trial. See n. 9, supra. Moreover, Robinson was present throughout his trial;

181  petitioner was absent for a-crucial portion of his *181 trial. Petitioner's absence bears on the analysis in two ways: first, it
was due to an act which suggests a rather substantial degree of mental instability contemporaneous with the trial, see
Pate v Robinson, 383 U. 8. at 389 (Harlan, J., dissenting):"® second, as a result of petitioner's absence the trial judge
and defense counsel were no longer able to observe him in the context of the trial and o gauge from his demeanor
whether he was able to cooperate with his attorney and to understand the nature and object of the proceedings against

him.

Even when a defendant is competent at the commencement of his trial, a trial court must always be alert to
circumstances suggesting a change that would render the accused unable to meet the standards of competence to
stand trial. Whatever the relationship between mental illness and incompetence to stand trial, in this case the bearing of
the former on the latter was sufficiently likely that, in light of the evidence of petitioner's behavior including his suicide
atternpt, and there being no opperiunity without his presence to evaluate that bearing in fact, the correct course was to

182 suspend the trial until such an evaluation could be made ! That this might have *182 aborted the trial is a hard reality,
hut we canniot fail to note that such a result might have been avoided by prompt psychiatric examination before trial,
when it was sought by petitioner.

® v
= Our resciution of the first issue raised by petitioner makes it unnecessary to decide whether, as he contends, it was
= constitutionally impermissible to conduct the remainder of his trial on a capital offense in his enforced absence from a
P . . ” . . - y R . .
%Jﬁ% self-infiicted wound. See Diaz v, United States, 223 1. § 442, 445 (1912). However, even assurming the right fo be
@ present was one that could be waived, what we have already said makes it clear that there was an insufficlent inguiry to
. afford a basis for deciding the issue of waiver. Cf. Westhrook v, Arizona, 384 U. S. 150 (1966); United States v. Silva,
o 418 F. 2d 328 (CA2 1969).

The Missouri Court of Appeals concluded that, had further inquiry into petitioner’s competence to stand trial been
constitutionally mandated in this case, it would have been permissible to defer it until the trial had been completed.
Such a procedure may have advantages, at least where the defendant is present at the trial and the appropriate inguiry
is implemented with dispatch. See Note, 81 Harv. L. Rev,, at 468; Hansford v. United States, 127 U. 8. App. D, C, 359
360, 384 £, 2d 311 3172 (1966 {rehearing en banc denied) (statement of Leventhal, J.}; Jackson v, Indiana, 4068 U, 8.,
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pél ;41 '%gggﬁ%,b&tg%% %ggiggggg%gtgg%g%gg@ a critical stage of his trial, neither the judge nor counsel was

able tn ohserve him and the hearing on his mation for a new fial, held approximately three months after the trial, was
183 not informed by an inquiry into either his competence to stand 183 trial or his capacity effectively to waive his right o
be present.

The guestion remains whether petitioner's due process rights would be adequately protected by remanding the case
now for a psychiatric examination aimed at establishing whether petitioner was in fact competent to stand Hrial in 1968,
Given the inherent difficulties of such a nunc pro lunc determination under the most favorable circumstances, see Pate
v Robinson, 383 U, S, at 386-387: Dusky v. United States, 362 U. 8., at 403, we cannot conclude that such a
procedure would be adequate here. Cf. Connerv. Wingo, 429 F, 2d, at 639-6840. The State is free to retry petitioner,
assurming, of course, that at the time of such trial he is competent to be tried.

The judgment is reversed, and the cause is remanded for proceedings not inconsistent with this opinjon.

Reversed and remanded.

111 The motion recites: “Comes now the Defendant, JAMES E. DROPE, and stales to the court that he has had a psychiatric
examination made by Dr. Joseph F. Shuman, M. D., a copy of which report is attached hereto.

"Defendant moves the court to. continue his case until September, 1969 in order that he might recelve an Exarmination, Evaluation and
psychiatric treatment, as suggested by Dr. Shuman, at the Malcomb Bliss Hospital in the City of St. Louls, Missouri.” App. 7.

The report, in the form of a letter to petitioner's attorney, states that the psychiatrist examined petitioner on February 20, 1969. In a
section entitled "Past Medical History" it describes petitioner as "markedly agitated and upset,” noting that he "appeared to be
cooperative in this examination, but he had difficulty in participating well.” The report continues: "The patient had a difficult time
relating. He was markedly circumstantial and irrelevant in his speech. . .. There was nho sign as to the presence of any delusions,
ilusions, hallucinations, obsessions, ideas of reference, compulsions or phobias at this time.

"I a simple 1Q exam Mr. Drope was able to achieve a score in the low normal range . ... Mir. Drope was well oriented in all spheres.
With much difficulty he was able to explain a few abstractions . . . . He was able, without trouble, to answer guestions testing judgment.
He had much difficulty even doing the simple counting and calculation problems.” The report then recounts the details of a
conversation between the psychiatrist and petitioner's wife. The latter admitted that she had left petitioner on a number of occasions
because of his sexual perversions and described the “strange behavior” of petitioner, including falling down flights of stairs, as an
attempt to gain sympathy from her, In a section entitled "Impression,” the report states that petitioner had "always led a marginal
existence,” that he had a "history of anti-social conduct,” but that there were no “strong sings of psychosis at this time.” It concludes
that petitioner “certainly needs the aid of a psychiatrist,” and that he "is a very neurotic individual who is also depressed and perhaps
he is depressed for most of the time," and it offers as diagnoses: (1) Sociopathic personality disorder, sexual perversion. (2)
Borderline mental deficiency. (3) Chronic Anxiety reaction with depression.” I, at 11-12.

17] Petitioner was tried as a second offender under Mo, Rev. Stat. § 556.280 (1969}, having been convicted In 1958 of second-degree
burglary and "stealing.”

131 As fo the situation at trial, the sissouri Supreme Court siated: “We disagree with defendant’s contention that there is 'no evidence
upon the record’ that he voluntarily absented himself. The court made such a determination before proceeding with the trial, although

y
u

£ the basis for that determination is not fully disclosed. However, when defendant is fres on bond, and he does not appear at the
_
. appointed time, it is presumed that the absence is voluntary until established otherwise.” 462 5. W, 2d 677, 681 (1971).
% [41 At the time of petitioner’s triah, rape was punishable by death under Mo, Rev. Stat. § 558.260 (1868}, and respondent had not
o waivad the death penalty.
o 151 A petition for a wiit of habeas corpus previously filed in the United States District Court for the Eastern Oistrict of Missowr had been
L disrmissed without prejudice on April 1, 1971, for failure to exhaust available state remedies. See 28 U. S, C. §§ 2254 (b}, (o).
1 i
L4 {61 Subdivision 2 of § 552.020 provides in pertinent part: "Whenever any judge or magistrate has reasonable cause fo belisve that the

accused has a mental disease or defect excluding fitness to procesd he shall, upon his own motion or upon motion filed by the state or
by or on behalf of the accusad, by order of record, appoint ane or more private physicians to make a psychiatric examination of the
accused or shall direct the superintendent of a faciiity of the division of mental diseases to have the accused so examinad by one or
more physicians whom the superintendent shall designate.” Subdivision 3 delineates the requirsments for reporis of psychiatric
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Q?é%@%?%%?%sé?ﬁ* ﬁ%ﬁg%%ﬁ %ﬁfq_%rg?) ;@?ﬁ:é) Oia rf%a%dg% gea{mg if the opinion relative to fitness to proceed which is required to be
included in the report s contesied.

[71"TTihe “test must be whether he has sufficient present ability to consult with his lawyer with a reasonable degree of rational
understanding —and whether he has a rational as wall as factual understanding of the proceedings against him.' ” See also Mo, Rev.
Stat. § 552.020 {1) (1969}

18] Under Missouri Supreme Court Rule 27.26 (f) (1968), the "prisoner has the burden of establishing his grounds for relisf by a
preponderance of the evidence.” Appellate review is limited under Rule 27.26 () "to a determination of whether the findings,
conclusions and judgment of the Yial court are clearly erroneous.”

191 In discussing the evidence adduced at Robinson's trial, the Court did, however, indicate that a history of irrational behavior is a
relevant factor which, on the record before it, was sufficient to require further inquiry notwithstanding Robinson's demeanor af triat and
the stipulated opinion of a psychiatrist that Robinson knew the nature of the charges against hirn and could cooperate with counsel
when the psychiatrist examined him two or three months before. See infrg, at 180-181.

[10] "But “issue of fact is a coat of many colors. It does not cover a conclusion drawn from uncontroverted happenings, when that
conclusion incorporates standards of conduct or criteria for judgment which in themselves are dedisive of constitutional rights. Such
standards and criteria, measured against the requirements drawn from constitutional provisions, and their proper applications, are
issues for this Court's adjudication. . . . Especially in cases arising under the Due Process Clause is it important to distinguish between
issues of fact that are here foreclosed and issues which, though cast in the form of determinations of fact, are the very Issues fo review
which this Court sits.” Walls v Indiana, 338 U. 5. 49 51 (1948) (opinion of Frankfurter, J.). See also Culombe v, Connecticut, 367 U.
S. 568, 605 (1961) (opinion of Frankfurter, J.).

(111 See n. 1, supra. The Court of Appeals determined that the other diagnosis offered, “Islociopathic personality disorder, sexual
perversion,” was excluded as a “mental disease or defect” under Missouri law. See Mo. Rev. Stal. § 552.010 (18969},

1121 In a colloquy with the trial judge, petitioner's counsel noted that the examination and evaluation "could be done during the surmmer
months and be ready for trial or else the examination would eliminate trial by September.” App. 17. (Emphasis added.}

[13] The sentencing judge observed that "motions for psychiatric examinations have often been made merely for the purpose of delay,”
and "estimated that almost seventy-five percent of those sent for psychiatric examinations are returned mentally competent.” App. 202
Altheugh we do not, of course, suggest that courts must accept without question a lawyer's representations conceming the
competence of his client, see Unifed Stales ex rel. Rizziv. Folletle, 367 F. 2d 559, 581 {CA2 1966), an expressed doubt in that regard
by one with "the closest contact with the defendant,” Pafe v. Robinson, 383 U. . 375, 391 ( 1966) (Harlan, J.. dissenting), is
unquestionably a factor which should be considered. Morsover, resolution of the issue of competence to stand trial at an early date
best serves both the interests of faimess, see Pevion v, Rowe, 391 U. S, 54, 62 {1968), and of sound judicial administration. See Panel
on Recognizing and Determining Mental Competency to Stand Trial-—Insanity as a Defense, in Institutes on Sentencing. 37 F. R. D,
111, 155, 181 (1964). Realization of those facts may have prompted the practice, noled by the sentencing court, "of the Circuit
Atiorey at the time to consent in all cases to a psychiatric examination whether with or without merit and without looking into the
matter further.” App. 206,

1141 See 1. 1, supra. The sentencing court noted: "She did testiy in answer to the guestion "And at that time didn't you tell me that you
felt your husband was sick and needed psychiatric care? The answer “Yes.! Thers was also some evidence of disputes and trouble
accompanied by some physical force between husband and wife but not to the extent to indicate inability to understand the
oroceedings. There was no recitation of facts upon which a layman could base the opinion that the defendant was insane excepl the
testimony perhaps that he rolled down the steps buf this ccourred only two or thres Bmes over a period of eight or nine or ten years.”
App. 204, The Court of Appaals dealt with her testimony only insofar as it repeated information in the psychialric evalustion. it
concluded that her fesfings that petitioner had mental problems “bore on his sexual perversions—not his competency,” and that the
stairs episodes "demonstrate(d] pique more than anything.” 488 8. W, 2d, at 842,

[15] it appears that under Mo. Rev. Stat. § 546,260 (1869) petitioner's wife could nat be compelied © testify against him. See Slafe v,
Dunbar. 360 Mo, 788, 250 S. W, 2d 845 (1950). Similarly, neither court mentioned Mrs. Drope's testimony concerning petitioner's
consultations at City Hospital. At the Rule 27.26 hearing, it will be recafled, a psychiatrist tesfified that he had examined pelitionsr at
City Hospital in 1965 and had determined that he was in need of psychiatric care.

%

%

®
1181 We assume, as did the Missouri Court of Appeals, that petitioner’s was a "bona fide” suicide altempt, rather than, as respondent
[

L contends, malingering. In that regard, the hearsay information in the possession of the trial judge when he denied the motion for a
mistrial suggested an intert on the part of petitioner to kill himself, and a self-inflicted wound near vital organs dees not suggest
malingering. Of course we aisc recognize that "the empirical relationship between mental iliness and suicide” or sulcide attempis is
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uncertain and that a syic ttempt peed not always signal “an inability to perceive realily accurately, to reason logically and to make
Dro v, MISsowr, iﬁg{ﬁg%% upreme &%rﬁ%g?ﬁf ¥ 10 perceive reatly ac Y gieaty @
plans and carry them oul in an organized fashion.” Greenbery, Involuntary Psychiatric Coramitraents to Prevent Suicide, 48 N Y. U L.

Rev. 227, 234, 236 (1974). See also Pokorny, Myths about Suicide, in Suicidal Behaviors 84-65 (H. Resnik ed. 1968},

1171 In reaching this conclusion we have not relied on the testimony of the psychialiisis at the Rule 27.26 hearing, which we agree with
the Missourl Court of Appeals, is not relevant to the quastion before us.
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R E G U L A R AR T I € L E

Douglas Mossman, MD

US. courts frequently require forensic examiners to offer opinions concerning the likelthood that crirainal
defendants found Incompetent to stand wial can have their competence “restored” through weaunent. Yet no
jurisdiction has established legal guidelines for testimony concerning restorability, and several authors have
suggested that mental health professionals cannot accurately predice whether treatment (o restore competence
will succeed. This study asked whether reliable information thag is consistently available at the time of examination
might support emplrically grounded opinions about the likelihood of restoration. Usleg records from ol 351
inpatiest precrial defendants who underwent competence restoration at a state psychiatric hospleal from 1995
through 1999, | evahated whether several types of information that are refiable and that could consistently be
made available to forensic examiners—ingluding evaluees’ demographic characteristics, diagnoses, symprom
pawarns, criminal charges, number of prior public sector hospitalizations, and curnufative prior length of stay
{LOS}—would predict outcome of restoration effores. | modeled the probability of successful restoration using
logistic regression equations, and evaluated the equations’ predictive accuracy using k-fold cross-validation and
receiver operating characteristic {ROC) analysis. Lower probability of restoration was associated with having a
misderneanor charge, fonger curulative LOS, older age, and diagnoses of mental retardation, schizophrenia, and
schizoaffective disorder. Although the overall rate of successful restoration for fefony defendants was 75 percent,
logistic equations allowed selection of subgroups with high predicted probabilities of restoration {>>90%) and low
probabilities of restoration (<<35%). In cross-validation simulations, predictive equations had ROC areas of 0.727
for all defendants, and 0.735 for felony defendants. These findings provide scientific suppore for testimony that two
types of incompetent evaluees have well-below-average probabilides of being restored: chronlcally psychotic
defendants with histories of lengthy inpatient hospitalizstions and defendants whoss incompetence stems from
rremediable cognitive disorders (such as mental retardation}. Nonetheless, courts may stifl deern low probabilities
of success to be “substandal” enough to warrant artempts at restoration.

I Am Acad Psychiatey Law 35:34-43, 2007

For centuries, Anglo-American legal traditon has
barred prosecution of accused eriminals who are not
mentally fit to defend themselves,” and in the
1960s and 1970s, Supreme Court decisions made
assuring the competence of defendants a require-
ment of U.S. constitutional law.* "¢ Under criteria
articulared in the landmark decision in Dusky v, U.S.,

his lawyer with a reasonable degree of rational under-
standing” and “has a rational as well as facrual under-

rofessor and Director, Division of Porensic Peychie
Fright St University Beousholt School of Medicine, Dayron,
OH, and Adminiserative Director, Glenn M, Weaver Instue of Law
and Psychiatry, Universivy of Clincinnad Colle X i
correspondence to: Douglas M
Floor, 62 “dwin O Moses
S rpvadis lasnossma

standing of the proceedings against him” (Ref. 4, p
4023,

AL US, jurisdietions have procedures for holding
hearings and making determinations about a crimi-
nal defendant’s adjudicarive competence, or (to use
the more common term) competence to stand trial
{CST). Recent cstimates suggest that each year
56,000 e 60,000 U.S, defendants undergo examina-
tions o determine CST.”® In about one fifth of these
cases, wial courts conclude thar defendanis are in-
competent.” ' Once they are found incomperent to
stand erial (IST), most defendants undergo court-
ordered “restoration”-—mental health treatment
and/or education aimed at enabling defendants w
proceed with adjudicadon.'™'? On any given dare,
defendants hospitalized for competence restoration
occupy toughly 4,000 psychiatric hospital beds in

34 The journal of the American Academy of Peychiatry and the Law
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the United States, or abour one ninth of the nation’s
state psychiatric hospital beds.'*™"?

Inpatient restoration cannot be the automatic re-
sult of a trial court’s finding of incompetence, how-
ever. In fackson v. Indiana,'® the U.S. Supreme
Court held that it violated a pretrial defendant’s con-
stitutional right to due process o subject him to in-
definite hospitalization solely because he was incom-
petent to stand trial, Under Jackson, an incompetent
criminal defendant may not “be held more than the
reasonable period of time necessary to determine
whether there is a substantial probability that he will
atrain that competency in the foreseeable future”
(Ref. 16, p 738).

Most U.S. jurisdictions require examiners who be-
lieve that a defendant is IS8T to offer an opinion con-
cerning the likelihood of the defendant’s regaining
competence if provided with a course of rtreat-
ment.'”"® Yer no jurisdiction has established legal
guidelines concerning testimony about porential res-
toration, and previous publications suggest that
mental health professionals encounter problems in
making predictions about restorability.

A few years after the Supreme Court issued Jack-
son, Roesch and Gaidingw asserced that meneal
health professionals could net accurately assess the
likelihoods of defendants’ becoming competent with
treatment, in part because the high base rate of suc-
cessful restoration made it difficult to detect defen-
dants who would not respond to treatment. Indeed,
studies of defendants from Los Angeles,™ Michi-
garz,?”l Ohio,*** and Oklahoma,* have shown that
most defendants hospitalized for competence resto-
ration regain their competence, and the few studies
thar examine prediction accuracy have yielded results
that tend to confirm Roesch and Golding’s pessimis-
tic assessiment.

An HHinois study found that clinicians were wrong
in predicting treatment outcomes of 85 percent of
the defendants who ultimarely were not restore {2
and Florida researchers concluded thar a discrimi-
nant function they developed had “licde or no better
than chance atility in predicting” restorability (Ref.
26, p 73). A revrospective Oklahoma study'” found
that having a previous ciminal record and alcohol
use ar the time of the offense modestly increased the
likelihood of competence restoration; impairment in
psycholegal ability, having psychotic symptoms, and
agpression toward others after arrest were correlated
with failure to arcain comperence. Nonetheless, the

study’s authors concluded that their results were
“consistent with prior research in suggesting thar ex-
aminers should exercise caurion in providing feed-
back to courts concerning [the likely success of] com-
petency restoration” {Ref. 17, p 377). A recent
Alabama study'® found few differences between de-
fendants who examiners predicred were restorable or
nonrestorable. Those differences that did exist re-
flected mainly nonpsychiatric variables such as crim-
inal record, current criminal charge, and understand-
ing of the legal process.

Summarizing previous research findings in the
mid-1990s, Nicholson and colleagues concluded
“that the ability of clinicians to predict competency
restoration is poor, at least when compared with the
base rate of failed restoration” (Ref. 17, p 373). Yer
this conclusion seems at odds with research chat has
demonstrated associations between patient charac-
teristics and treatment ourcomes. For example, “[a)
plethora of studies” (summarized in Ref. 27, p 48)
have linked patients’ clinical, demographic, and bio-
logical characteristics to good antipsychotic drug re-
sponise. In addition, research suggests that cerrain
patient characteristics, including duration of illness
and lifecime hospiralization, are associated with lack
of improvement during antipsychotic therapy.™ It
therefore seems reasonable to suppose that cereain
types of clinical information would provide a scien-
tific, empirically grounded basis for forensic examin-
ers’ opinions about potential restorability. In the
present study, [ actempred to find out whether the
types of reliable information that could be made con-
sistently available when competence examinations
rake place might provide an empirical basis for foren-
sic opinions about the likelihood of restoration.

Methods

Serting

This study used archival data from 1995 through
1999 admissions to a public-sector psychiatric hos-
pital in Ohio. During the study period, the hospital
served patients from four metropolitan areas and sev-

£

eral suburban and rural regions. At the hospiwal, in-
patient prewial defendants undergoing competence
restoration received several types of clinical ineerven-
tions as deemed appropriate by their hospital clini-
cians. Most competence restorees participated in
group psychotherapies (along with parients hospital-
ized for other reasons) designed to help patients un-
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derstand their medication, develop better interper-
sonal skills, and refrain from drug misuse. Most IST
patients with psychoses received either conventional
or atypical antipsychotic drugs; those patients
thought o have affective syndromes usually received
mood stabilizers or antidepressants. Competence re-
storees participated in group didactic sessions fo-
cused on improving their facrual grasp of legal pro-
ceedings, legal pleas, potendal ial outcomes and
consequences, and the roles of courtroom personnel.
IST patients often received additional individual in-
struction aimed at helping them to understand and
make decisions concerning their own legal cases.

Treatment teams (including a psychiawist, a psy-
chologist, a social worker, and a nurse} assessed pa-
tients’ progress toward competenice at least monthly.
Patients regarded as competent by their treatment
reams usually were discharged from the hospital o
fail, to await disposition of their criminal cases.

Statutory Schemes

IST patients came to the hospital under two star-
utory schemes. Before July 1997, criminal courts in
Ohio could order hospiralization only for incompe-
tent defendants found to have a “substantial proba-
bility” of becoming competent with treatment. In
felony cases, restoration efforts could last no longer
than one chird of the defendant’s minimum sentence
if convicted, up to a maximum of 15 months. De-
fendants charged with misdemeanors could receive
rrearment for up to one third of their maximum po-
tential sentence, which translated into treatment pe-
riods of 10 to 60 days. In the last half of the study
period, Ohio law required criminal courts to order
treatment for all incompetent defendants. Depend-
ing on the seriousness of their charges, maximum
restoration periods were 4 to 12 months for felony
defendants and 30 o 60 days for misdemeanor de-
fendants. {After the study period, the Ohio Supreme
Court ruled the latter staturory scheme unconstitu-
tional because it required 2?@&3*{;&;}{ even when ef-
forts at restoration would be futile.”

Under both staturory schemies, éﬁ%z’;éargz@ whao
did not achieve competence during the statutorily
permitted period had their charges dismissed. They
then became subject to passible civil commitment
and could face te zgzdzgzmma if released from the hos-
pital before the statute of limitations had expired.

36

Procedures

This study received approval from the Institu-
tional Review Boatd of Wright State University and
from the Ohio Department of Mental Health
(ODMH). Using compucer and file records, I iden-
tifled 351 treatment episodes that began in the years
1995 through 1999 in which IST patients under-
went competence restoration. This five-year period
was chiosen because it was fairly recent, because refer-
rals to the hospital and trearment of IST patients had
been relatively homogeneous over the rime span, and
because all IST padents admitted during this five-
year span had complered efforts at competence res-
toration when data collection began in lare 2001,

An unanticipated feature of the 1995 through
1999 study period stemmed from the jurisdiction’s
practices concerning forced medication for refusing
patients. Under these practices (which changc:d afier
the June 2003 Sell ». U.S. decision®®), defendants
usually came to the hospital with court orders that
authorized administration of psychotropic medica-
tion irrespective of the defendants’ wishes. When this
had not occurred, trial courts would promptly issue
orders authorizing involuntary medication after re-
ceiving notice from the hospital thar a patient was
refusing treatment. Once patients began receiving
medication, clinical staff members employed various
means to make sure patients were receiving and not
diverting prescribed medications (e.g., administering
liquid forms of medication, checking patients’
mouths after administration, or having patients re-
main where they could be observed so that they
would not surreptitiously regurgitare the medica-
tion). Whatever one thinks about the wisdom or con-
stitutionality of these pracrices, they meant thar this
study could evaluate predicrors of restorability (in-
cluding medication responsiveness) of all IST defen-
dants referred to the hospital.

Figure 1 describes the selection of files for dara
analysis. Excluded from analysis were the records of
two patients who did not complere artempts at res-
toration at the %ﬁ;m?ifzi {one ?@fiifﬁi?’%%’ was transferred
to another m}sg:xmi after a few days; one patient died
1 few days afrer admission). In another 21 cases, hos
g;izgﬁzzatzsm z&pf{%mtaé patients’ second or third ep-
isodes of competence restoration during the study
period. To avoid statistical problerms thar mighe arise
from multple observations of the same a&ég’f”z&, I
limired analyses to these patients’ first episode of
competence restoration. The remaining 328 epi-
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Figure 1. Selection of fifes for data analysls, showing the number of
patients charged with fefonies and misdemeanors and cutcomes of
restoration efforts.

sodes of care represented attempts at restoration for
268 felony defendants and 60 misdemeanor defen-
dants. Table 1 provides detailed information about
the patients’ characreristics.

Computer databases provided patients’ demo-
graphic information (sex, ethnicity, marital status,
admission date, and birth date), multiaxial admission
diagnoses, number of previous ODMH (i.e., public
sector) hasg;caﬁxxazmns, and cumulative length of
stay (LOS) for all previous ODMH hospitalizations.
The treating psychiatrists had rendered these diag-
noses based on their patients’ clinical presentations
and all available psychiatric history, applying then-
current DSM-1V criteria. Hospiral chares (which
conmined photocopies of court filings) provided in-
formation about patients” criminal charges,

Before beginning treatment, each IST patient had
undergone at lease one court-ordered CST e:va%aw
tion, usually performed by a local forensic 3&5\(&% 1en
center izzdﬁ:?fﬁ&é@zza of the hospital. Most referrin g
courts provided the hospital with the written reporrs
from these evaluadons, For his swudy, | reviewed
these reports and abswacred any + information about
specific symproms that the competence examinets
r;aé adduced as directly i‘€f§§0ﬂ31i§§€ for each patient’s

symptoms rasgamzbie for his aé;uéif:aﬁve incompe-
terice. Each incompetence-causing symptom was
then classified as belonging within one of the four
maif components or symptom clusters—manic ex-
citement/disorganization, depressionfanxiety, nega-
tive symptoms, and positive symptoms——of the ex-
panded Brief Psychiatric Rating Scale (BPRS-E), as
described by Ruggeﬁ and colleagues.” If more in-
competence-causing symproms fell within a single
cluster than in any other single cluster, thar cluster
was recorded for the patient. (Forexample, supposea
report indicared four incompetence-causing symp-
toms for a patient. If two were positive symproms,
one was a negative symptom, and one was a depres-
sionfanxiety symptom, then “positive symptoms”
was recorded for that patient.) Subsequendy, this
characterization of incompetence-causing symptoms
was evaluated as a possible predicror of restorability.

Rationale for Yarigble Selection

Table 1 lists the scudy variables. Predicrors to these
variables were restricted for two reasons. First, the
limited size of the database suggested that evaluating
many more potential predicrors might produce spu-
riously “significant” correlations. (Because predictors
might be correlated but the degree of correlation was
unknown, I could not use any simple Bonferroni-
type level-of-significance correction to offset the sca-
tistical impact of multiple comparisons in the same
variable set.} Second, [ wished to evaluate only vari-
ables thar had plausible potential relationships to re-
storability and thar reflecred information that evalu-
ators could—and did—ascertain reliably ar the time
of evaluarion or hospital admission.

Orther patient characteristics (e.g., years of education,
hiphest Global Assessment of Functoning Scale score
for the past year, duration of illness, cumulative dura-
tion of weatment at non-ODMH facilities, and past
responses o treatment) might have been useful indica-
rors of restorability. Experience had shown, however,
thar evalustors often did nor carefully explore these
matters or could not ebtain accurate information about
them at the time of evaluation; thus, these factors could
not function as reliably scored predicror variables. By
contast, demographic data, ODMH hospialization
history, currenty observed symptoms, and initial diag-
nostic irpressions were ascertained and recorded con-
sistently. Including the number and cumulative dura-

incompetence. When copies of court-ordered reports
were not on file, I reviewed the g,mrzm{ s admission
o psychiatric examinations for information abous

tion of patients’ previous public sector i;z@spméizd&@ﬁs
provided reliable {though imperfect) proxy indicarors
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Table 1 Characteristics of 328 Patients Undergoing Competence Restoration and Performance of Each Characteristic as a Predictor

of Restoration

Characteristic Restored Not Restored Test Statistics o
S
Female 5 8 ¥om i =1 0.14
Male 202 50
Age
Mearn £ 5D 55118 5.0+ 112 o= 13,374 0.0074
Range 18.1-79.2 18.2-84.5
Erbicity
African-American 139 43 5.014%
Eurapean-American 88 53
Oihier 3 2
rarital status
Mever marrled 141 65 G610
Married 14 3
Dhvorcediseparated 49 23
widowed 3 i
Unknowes 23 6
tntelectual functioning
Mental retardation 15 17 e S =0 0.0073
Buordertine 20 5
Others 195 76
post serfous charge
Felony 201 67 ¥ o= 166 idf = 1) <1078
Misdemeanor 9 31
Adraission period
Before mid-1997 123 62 o= 27 =1 a6
Adter mid-1997 107 36
Clinical syndrome
Schizophreniafschizoaffective 143 63 0.0095%
Major mood disorders 33 7
Peychosis NOS 60 18
walingering 8 o
Other diagnoses¥ 26 10
Symptom Clusters
Manic excitementidisorganization 36 15 0.31*
Depresshovanxiety 5 O
Negative symploms 6 o
Pasitive symptoms 104 51
No predominance 79 32
Substance use disorder
Present 124 41 ¥ o= Bl = 1 0.0033
Absent 106 57
Prior hospitalizations
Mean = 5D 32325099 624 £ 762 o= 148315 <107F
Range 0-37 §-34
Provious LS
Mean = 5D 232 2 GAZ 1,018 = 1,637 U= 15,6995 <107F
Range §-6301 B-8855

“By tworsided Fisher exact test for |
tPost hoo e

versus othe
b various ders s and cog
sirnent disorders, impulse contral dise
spatity disarder

of effectiveness of patients’ previous trearment and the
chronicity of their illnesses.

Admission dates were examined as a possible pre-
dictor to find out whether the mid-1997 statuzory
change affected the likelihood of success at restora-

s, and expra

o7 e

P = 00017

ced disorders, delusional disorder, dysthymic
ssive language disorder. & sho Included patients without
redardation).

v

don. | evaluated rhe presence or absence of retarda-
tion as a possible predictor variable, bur not the se-
verity of retardation, because all but three of the
patients with diagnosed mental retardation were
deemed to have “mild” retardation,

& The journsl of the American Academy of Psychiatry and the Law
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Outcome Criterion

My criterion for restoration was the treatment
team’s final assessment of each patient’s comperence,
Three reasons supported using treatment teams
judgments rather than the ultimate determinations
by referring trial courrs. First, in most cases, criminal
courts accepted hospital clinicians’ opinions without
hearing testimony or conducting any independent
investigation of a defendant’s competence. Second, I
wanted to use a competence criterion thar was uni-
form across patients, and I believed that opinions of
clinicians at a single treating institurion would be
morte uniform than opinions of dezens of criminal
courts. Third, most instances in which trial courts’
findings differed from the hospital’s opinions in-
volved former patients whom clinicians had treared
and (in their opinion) restored to competence, who
had rerurned to jail to awair dispositon, and who
then experienced relapses or deterioration (fre-
quently because the former patients stopped receiv-
ing medication after leaving the hospital). Given
such instances, it seemed reasonable to assume that
clinicians had made accurate assessments before hos-
pital discharge and that courts’ later findings of in-
competence reflected post-hospitalization changes in
defendants’” mental conditions.

Sratisticol Procedures

Exploratory analyses individually examined each
variable’s capacity to predict success at restoration.
Because misdemeanor defendants had statutorily
truncated periods to regain competence, I evaluated
variables using resules for all 328 IST patients and for
the 268 felony defendants alone. Backward stepwise
logistic regression (implemented with SPSS 10.0
software using the likelihood ratio test) was used o
generate prediction equations for all 328 IST pa-
tients and the 268-member subgroup who faced fel-
ony charges. When generating prediction equations,
I coded as +1 or 0 the presence or absence of schizo-
phrenia/schizoaffective disorder, menral retardarion,
felony charge, African-American ethnicity, diagnosis
of substance use, The patients’ ages, their numbers of
prior ODMH hospitalizations, and their previous
ODMH hespitalization days were entered as nu-
meric values. The removal criterion was set at .01 o
minimize “overfitting” of the prediction equations,
bue the reentry criterion was set ar .05,

If one uses the same set of subjects both to produce
& ??Céé{;{%i}i? g}?i}(:ﬁéiﬁfif 3,52&%, (e fﬁ?é}éii&gﬁ its 2CCLaly,

any resulting accuracy statistics will probably be
overoptimistic {i.e., will overestimare the procedure’s
true accuracy in future subjects). Therefore, the ac-
curacy of the prediction equations was assessed with
k-fold cross-validation (with £ = 10), a procedure
thar produces a nearly unblased estimate of predic-
tion accuracy.”” The accuracy of the cross-validation
“predictions” was quantified by using receiver oper-
ating characreristic (ROC) methods.

Results

Demographic and diagnostic variables of the pa-
tients appear in Table 1, accompanied by test statis-
tics concerning each variable’s association with com-
petence restoration. For the full cobort of 328 IST
patients, eight variables—misdemeanor charge, age
at admission, mental retardation, having schizophre-
nia or schizoaffective disorder, number of previous
ODMH hospitalizations, and cumulative previous
LOS at ODMH hospitals, non-African-American
ethnicity, and having a substance use disorder——were
individually associated at the p < .05 level with re-
duced likelihood of restoration. Among the felony
defendants, however, ethnicity and substance use di-
agnoses were not significantly associated with failure
of restoration efforts. Stepwise logistic regression
yielded the following three-variable predictive equa-
tion for the probability p of competence restoration
among the full 328-member cohort of competence
restorees:

logit p = 284 — 0.000807(LO8) ~ 1.213(MR)
+1.372FEL) (1)

(C‘E

In Equation 1, “logit p” equals the nawural (Nape-
rian} logarithm of p/(1 — p), LOS denotes the pa-
tient’s previous cumulative LOS, MR equals +1 if
the patient had mental retardation and 0 otherwise,
and FEL equals +1 if the patient faced a felony
charge and 0 for a misdemeanor charge. The A-fold
cross-validated value of the area under the curve
(AUC) for Equation | was 0.727 &£ 0.028 {p <
1077), equivalent to an effect size of 4 = 0.853.
Equation 1 implies that facing only 4 misde-
meanor charge substantially reduced the odds of re-
gaining competence, Given the relatively brief resto-
ration periods permitted misdemeanor defendants,
this finding was expected. Including misdemeanor
defendants in the analysis may, on the one hand,
have artificially improved classification accuracy by
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including a marker for patients who had relatively
short treatment episodes. On the other hand, includ-
ing misdemeanor defendants may have stadistically
obscured other predictors of successful restoration
when patients have longer treatment periods. 1 chere-
fore evaluated potential predicrors among the 268-
member subgroup of felony defendants and obtained
this equation:

0.000763(L0S) — 0.709(SCHZ) ~
1.509 (MR) {2

In Equation 2, logit p, LOS, and MR have the same
meanings and codings as in Equation 1; AGE is the
patient’s age when admitted; SCHZ was coded +1 if
the patient’s diagnosis was schizophrenia or schizo-
affective disorder, and 0 otherwise. The AUC for this
kfold cross-validared predicrive equation was
0.735 = 0.032 (p < 107), equivalent to an effect
size of 0.889.

The AUC and effect size associared with Equation
2 imply that it does a respectable job of sorting re-
storable and nonrestorable defendants. But another
way to evaluate the usefulness of a predictive equa-
tion is to consider whether it would ler an evaluaror
identify a subgroup of IST defendants with probabil-
ities of successful restoration that are well above or
well below average. Setting p in Equation 2 at <135
identified 18 IST felony defendants whose cross-
validated probabilities of restoration were 35 percent
or lower; of these 18 patients, only 5 (28%) achieved
competence. For these patients, the median and av-
erage cumulative total LOSs were more than 10 years
before they began efforts atr competence restoration;
their average age was 40.1 years; 14 (78%) of them
had schizophrenia or schizoaffective disorder; and 8
(44%) had menral reardadion,

By contrast, of the 60 patients facing felony
charges who had the highest cross-validated prob-
abilities of becoming competent, 56 {93%) were in
fact restored. These GO patients averaged just 24
days of total prior hospitalizadion; their average
age was 26.6 years, only 7 (12%) of them had
schizophrenia or schizeaffective disorder, and
none had admission diagnoses of mental retarda-
tion. [t is interesting to note that among the four
nonrestored patients in this highest probability
group, two had admission diagnoses of psychotic

41 The lournal of the American Aca

disorder not otherwise specified but discharge di-
agnoses of schizophrenia or schizoaffective disor-
der; the third patient had mental retardation diag-
nosed later in the hospitalizadon; and the fourth
had a cognitive disorder atcributed to congenital
“brain damage.” Thus, all four unrestored defen-
dants from the 60 patients with the highest prob-
abilities rurned out to have conditions that this
study suggests would reduce the likelihood of
restoration,

Diiscussion

Most U.S. jurisdictons require examiners who
conclude that a defendant is IST to offer an opin-
ion concerning the likelihood of the defendant’s re-
gaining competence after rreatment. In contrast
findings in several previous publications, this study
suggests that specific clinical data could help com-
peterice examiners assess restorability.

Reasons for Success

The success of this study may have resulted from
the use of variables that have plausibly strong rela-
tionships to being educable and likely to respond o
treatment. [ was especially fortunate to have data that
identified patients who had spent many years of life
hospitalized in public secror faciliries, a clinical indi-
cator implying poor response to past trearment ef-
forts and probable poor response o future effores,
Individuals with mental retardation have (by defini-
tion) well-below-average intellectual ability, which 2
fortiors limits their capacity to grasp issues related to
criminal proceedings. The correlation between age
and restoration failure is consistent with studies in-
dicating better antipsychortic response in younger in-
dividuals.**% The comparative difficulty of restor-
ing individuals with schizophrenia or schizoaffective
disorder may reflect the neurocognitive deficits thar
underlie these conditions.** 4

I also may have had more success than previous
investigators because of my jurisdiction’s statutes and
my method of selecting subjects. T examined records
of all defendant-patients referred to my facility afrer
they had completed smrutorily defined restoration
periods that were limired t 15 months. In contrast,
previous investigators examined populations afrer
just three months of i}f}spimiimé{m,% restricred
their study population to discharged parients who
came from a jurisdiction with an unspecified period
for competence restoration,”™ or studied patients

of y and the Law
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where the gfa{mz}:iiﬂ permitted restoration period
was much longer.” Assessing g patients after just three
months of treatment may Tead o to misclassify
some not-yer-competent-but-ultimarely-restorable
patienits as simply unrestorable, and this may impede
identification or optimal statistical weighting of vari-
ables that would predict ultimate outcome. Restrice-
ing the study group to discharged patients exchudes
the most impaired defendants, which may bias ap-
parent oufcomes and the value of possible predictor
variables.”* In jurisdictions with lengthy (unspeci-
fied or multiyear) rescoration periods, some individ-
uals who are treatment-resistant may become CST
simply because of random variation in the severity of
cheir illness rather than because they have received
specific treatments. Including such patients might
staristically obscure the value of variables that predict
sesponse to therapy.

implications

Because this study’s data came from a single state,
a single facility, and a limited time period, I do not
recommend that forensic examiners use my predic-
tive equations to calculate probabiliries of restora-
tion. Rather, my findings provide support for two
circumstances in which mental health experts may
opine that treatment will have a low chance of restor-
ing a felony defendant’s adjudicative competence.
F;zst, if a defendant is incompetent because of a ieng~
standing psychotic disorder that has resulted in
lengthy periods of psychiatric hospitalization, this
histoty supports an opinion that the defendant has a
well-below-average probability of becoming compe-
rent with psychiatric treatment. Second, if a defen-
dant has an irremediable cognitive disorder (e.g.,
mental rerardation) and can grasp littde information
that the examiner attempts to convey during an eval-
uation, this finding would mg}psrf: a conclusion that
restoration efforts will have well-below-average
chances of success.

Though the Q?ﬁ?ix?iﬁ‘@ paragraph’s conclusions
secmm obvious, this is the fisst study to provide empir-
ical support for them. Moreover, these findings pro-
vide a cmmzem@igﬁx to previous conclusions thar
fv*s,iw itors’ ability to ;re;if:t restoration is “poor” or

“no berrer than chance.” My findings suggest that,
before rendering opinions about restorability of ap-
parently incompetent defendants, forensic examiners
may want to explore more carefully whether cogni-
rively limited defendanss have mental rerardation

and may want to review more carefully the collareral
information about chronically psychotic defendants’
treatment and hospitalization histories. Readers
should note, however, that even when an evaluator
identifies a defendant with a well-below-average
probability of restoration, that defendant’s likeli-
hood of becoming competent with treatment may
stifl be “substantial” enough for a court to order time-
limired atcempts at restoration. As the present study
shows, even among defendants who had the lowest
predicted probabilities of regaining competence,
more than one-fourth became competent after
treatment.

Limitatlons

My findings are limited by the retrospective, un-
controlled nature of this study. Also, I relied on ar-
chival data in hospital records, which conrained
conscientiously assembled bue unsystematic observa-
tions and conclusions about patients. For this study’s
purposes, it would have been desirable to have foren-
sic examiners systematically document defendants’
symptoms using structured instruments, to have
treating clinicians use structured interviews when ar-
riving at diagnoses, and to have degrees of improve-
ment in competence quantified by using standard-
ized assessment instruments,

Yer these and other limirations in the study
prompt five coraments in defense of my efforts:

o First, although some forensic patients may w{:lw
come the chance to participate in research,”
CST evaluees often will not or cannor partici-
pate in derailed, systematic assessments. 1 used
dara that always are or could be available for
every evaluee,

« Second, when most of the subjects underwent
evaluation and restorarion, then-available in-
struments for assessing competence focused
mainly on defendants’ factual %m}w%;{iga and
did not measure defendants’ “?}??ﬁﬁaa}@” 1 of or
ability to reason about their situation.” More-
over, even the best cutrent cly available assessmens
tools are not meant to supplant clinicians’ judg-
menits, but 1o funciion only as guides for
evaluators.*

¢ Third, prospective studies using systematic as-
sessment measures have the drawback of not in-
cluding individuals who will not or cannot give
COfisent to par ?;u@sae In the case of {tf}mgfeaema
restorees, this could be a substantial fraction of
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potential subjects.™ After all, IST defendants
ate, by definition, impaired in their capacity to
grasp information and/or collaborate. By con-
trast, this study, though limited to archival daca,
included every patient who underwent compe-
tence restoration at my facility during the study
period.

Fourth, IST patients are usually hospitalized un-
der court order and frequently face serious
charges. For these patients, the outcome of “suc-
cessful” treatment is often prosecution and pun-
ishment.'> Any prospective study thar alters
what otherwise would take place during a defen-
dant’s evaluation or treatment could affect the
course of an ongoing criminal case. By using
typical (if flawed) information available from al-
ready completed treatrnent episodes, this retro-
spective study obviated potential ethics concerns
about changing the outcome of a defendant-
patient’s treatment or prosecution.

Finally (and notwithstanding the previous
point), [ have identified factors that could be
evaluated systematically and prospectively by
other investigators working in different jurisdic-
tions and with larger subject populations, with-
out intruding inappropriately on legal proceed-
ings or the ordinary process of assessment. For
example, it would not be difficult for forensic
evaluators to complete a BPRS for each evaluee
using data ordinarily available from interviews,
nor would it pose a problem for evaluators to
complete a checklist indicating the principal
signs or symproms of illness that they believe are
the causes of an incompetent evaluee’s inability
to stand trial. Although incompetence-causing
symptom clusters were not predictive of restora-
tion in this study, a more systematic assessment
of symptoms during evaluation might yield a
different finding. It also might be useful to study
whether, ar the time of evaluation, examiners
could actually get better information abour di-
agnoses, effectiveness of past ereatment, or other
indicaross of illness chronicity and whether hav-
ing such information would improve prospec-
tive assessments of restorability,

Conclusions

in contrast to previous reports, this study provides

£

reason for some optimism about developing empiri-
cal guidelines for expert opinions about competence

47

restoradon. I hope the reported resules will encour-
age other investigators to study a topic thar affects
many criminal defendanes and a large fraction of pa-
tients in public-sector hospirals.
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THE UNRESTORABLE INCOMPETENT DEFENDANT:
LENGTH OF ATTEMPTED RESTORATION AND FACTORS
CONTRIBUTING TO A DECISION OF UNRESTORABLE

Greg Wolber, Ph.D.

The length of time for attempted restoration until an opinion is provided
1o the court that a defendant is unrestorably incompetent to stand trial is dis-
cussed. Factors potentially contributing to length of artempted restoration
are also discussed along with a review of the relevant literature. Addition-
ally, clinicians/administrators ar forty-five public (siate operated) forensic
hospitals (representing forty-four states and the District of Columbia) were
asked 1o provide information (primarily based on professional experience)
about the amount of time required until an incompetent defendant is opined
1o be unrestorably'incompetent to stand trial at their respective facilities.
Also requested was information concerning diagnostic categories most often
opined 10 be unrestorable. The length of time most frequently reported
(mode) was twelve months (38% of the states), although responses varied
considerably. Several states reported a bimodal distribution, that is, defen-
dants with organic conditions were generally found unrestorable in consid-
erably shorter periods of time than those experiencing non-organic psycho-
sis. Developmental disability, severe dementia and brain injury, along with
refractory and persistent mental illness, e.g., long-term schizophrenia, were
cited as the clinical entities thar most frequently led to an opinion of unre-
storable to competency to stand trial, Additional factors reported to impact a
decision of unrestorable were legislated requirements that a determination
be made within a certain period of time, severity of the index offense(s) and

medication trials.

In Jackson v. Indiana (1), the court ruled that those persons charged with
a crime who are detained (generally in a state hospital) after their compe-
tence has béen legally challenged, are entitled to due process and protection
from unnecessarily prolonged detainment and denial of their liberties. The
Court stated that a defendant “charged by a state with a criminal offense who
is committed solely on the account of his capacity to proceed to trial cannot
be held more than the reasonable period of time necessary to determine

Copyright 2008 American Journal of Forensic Psychology, Volume 26, ssue 3. The Journal is a
publication of the American College of Forensic Psychology, PO Box 130458, Carlsbad, Galifor-
ma 92013.
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dants for purposes other than they were intended (e.g., to remove a “problem
person” from the public) (8-10).

Data for restoration to competency to stand trial point to a decrease in
length of stay over the past thirty-five years. McGarry in 1971 (1) found
that defendants hospitalized for restoration to competency to stand trial at
Bridgewater State Hospital (Massachusetts’ maximum-security state facility)
remained hospitalized for an average of fifteen years. Bennett and Kish (12),
Golding et al. (13) and Rodenhouser and Khanis (14} all found average times
to restoration to be approximately six months. Nicholson et al. (135) found
that 90% of incompetent defendants were restored to competency after a
mean of 280 days, or approximately nine months, while Mueller et al. (16)
found that 76% of defendants were restored in approximately five months.
However, when extreme deviations were removed, time to restoration was
reduced to |10 days, or slightly less than four months. Hoge et al. (17) found
that slightly over three months were required to restore persons to compe-
tency, and the Missouri Institute of Mental Health (18) reported that 78% of
defendants were restored before three months, 20% from three to twelve
months, and 2% after |2 months. Simon (19) reported an average of 135
days for restoration to competence to stand trial. While many studies can be
found which address the amount of time it takes to restore to campetency to
stand trial, little information seems available specifically concerning the de-
termination of unrestorability.

Mowbray (20) found 7.2% of incompetent defendants in their sample to
be unrestorable and Lamb (21) reported 14.1%. Nicholson and McNulty (22)
reported a much lower rate of unrestorable incompetent defendants (5.3%).
A finding of unrestorability does not appear to be a frequent occurrence and
seems to take place in about 10% (on the average) of those defendants in
restoration status. Less information seems to be available on the length of
time from when a defendant is admitted to a facility for restoration to when
the determination of unrestorable is made. Likewise there appears to be little
information concerning what factors contribute to a determination of unre-
storable incompetence. Davis (23) reported that defendants who were not
restored to competence to stand trial required significantly longer periods of
hospitalization than those who were found competent. Nicholson and
McNulty (22) reported lengths of stay to be much greater for persons who
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SURVEY RESULTS

The author contacted, by telephone, state supported forensic facilities
that were responsible for restoration of defendants found incompetent to
stand trial. The author attempted to contact all states {including the District
of Columbia) within the continental United States and was able to interview
representatives from forty-five of the forty-eight states as well as the District
of Columbia. Either a clinician who performs competency to stand trial
evaluations on a regular basis (usually a clinical psychologist or psychiatrist)
and/or an administrator, who had knowledge of time frames and numbers of
evaluations, was interviewed for each state participating. The participants
were asked to provide information (either data-based or if not available,
clinical experience at that facility) about the length of time defendants would
most frequently remain in restoration services untif an opinion was rendered
to the court that the defendant was unrestorably incompetent to stand trial.
They were also asked to provide information about those factors which they
believed might impact length of restoration, to include, but not be limited to,
clinical variables, type of crime, legislative mandates and perceived admin-
istrative needs, e.g., pressure to free up hospital beds. Finally, they were
asked to provide any other comments they wished about restoration and the
unrestorable incompetent defendant. Thirty-seven of the forty-five facilities
contacted provided a specific number representing the amount of time until
determination. All but one provided an amount based on their knowl-
edge/clinical experience as opposed to data-based information. Another six
said they could not provide an amount, even an estimate. Two states indi-
cated they had no unrestorable status. These results are presented in Table |
below.

Given the variation of responses, average times were grouped as in Table
I. The most frequently reported length of time until defendants are deter-
mined unrestorable was 12 months (38% of the states surveyed that provided
a specific response). Responses ranged from one month to twenty-four
months with a mean of |1.24 months. Forty—three of the forty-five states re-
sponding provided an opinion concerning what clinical diagnosis was most
likely to be found unrestorable (two states reported having no unrestorable
status). Most states reported that unrestorable defendants exhibited either 1)
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offense (e.g., trespassing versus murder) as potential contributors to a deter-
mination of unrestorable.

Table 2. Ranking of Most Frequent Clinical Entities Contributing to Unrestorable .

Clinical Entity Number of States
Reporting
Severe Cognitive Impairment (Cl) 45
Refractory Psychosis (RP), e.g., chronic schizophrenia 42 ‘
Substance Abuse/Dependence 3
Severe or Pervasive Developmental Disorder (PDD) 3

+ Three states reported Cl only.
+ All 42 states that reported RP also reported Cl.

- The three states that reported substance abuse dependence and the three that
reported pervasive developmental disorder ranked Ci first and RP second.

DISCUSSION

Participants, based primarily on their professional experience, indicated
that the most frequent length of time until defendants are reported to be unre-
storable was just less than one year after admission to treatment for restora-
tion. This represents a modal value and is subject to considerable variation
from one month to two years. Clinical, legal and other contextual factors
were reported to have a significant influence on the length of time. Several
hospitals stated that if the defendant demonstrated clear indications of sig-
nificant intellectual limitations (e.g., a developmental disability, dementia or
brain damage) the finding of unrestorable might be made soon after admis-
sion, in a month to three months. Those surveyed estimated that the length of
time was considerably longer for defendants experiencing chronic and treat-
ment resistant major mental illness such as long-term retractable schizophre-
nia. These impressions seem reasonable when one considers that clinicians
generally recognize that structural brain involvement can be irreversible and
often does not respond favorably to treatment, while non-organically based
psychotic defendants may respond to different trials of medication over time.
Certainly caution is in order before making a determination of unrestorable
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several trials of medication and attempts at different forms of restoration
education/therapy may be required to determine with some certainty that a
psychotic defendant is likely unrestorable in the foreseeable future. One of
the directors of forensic services surveyed reported that it is the policy of his
facility to promote up to three trials of different medications before seriously
considering a disposition of unrestorable. From the results of this survey, it
would appear that after a year (if not sooner) of attempted intervention, clini-
cians may want to debate the efficacy of further treatment. The gravity of
calling a defendant unrestorable, depending on the context of the case, re-
quires diligent scrutiny. For both long-term psychotic and developmentally
disabled defendants, the subject’s treatment history can be a useful indicator
for the final determination of whether or not a defendant will likely improve
in the foreseeable future to the point that he/she can become competent to
stand trial.

The context of the circumstances involved in a defendant’s legal process
appears relevant (30-36) and could have an impact on the decision to opine
whether or not a defendant is unrestorable to competence. The type of crime
was mentioned several times by participants as a factor in the determination
of a defendant as unrestorable and statutory guidelines that differentiate
types of crimes may play some role in the length of time until a defendant is
reported to be unrestorable. As mentioned, some states, such as Ohio (5,
require a determination to be made within a relatively short period from the
time of admission depending on the index offense (e.g., thirty days for a less
serious misdemeanor). Other states have a much longer period of time before
an opinion must be given (4, 6). Statutory limits likely promote more fre-
quent assessment of defendants, or at least earlier assessment, than if there
was no legal requirement to do so, which could result in earlier determination
as unrestorable. The complexities that could arise during a trial and legal
proceedings because of the type of crime and the capacity/rationality re-
quired of the defendant to address those complexities also seem relevant. A
defendant charged with shoplifting a candy bar would likely require less ac-
tive participation and understanding during a trial than would be required of
a defendant charged with capital murder. This is not necessarily due to the
differences in the crimes themselves, but a result of the added complexities

of a trial process for a crime with potentially grave outcome(s), e.g., expert
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organic impairment) who are also chronically mentally ill, e.g., schizophre-
nia. We have experienced several such cases and find these defendants to be
a challenge, requiring considerable time to restore or make a final determi-
nation as unrestorable. If the psychosis improves such that it no fonger inter-
feres with trial competence, treating/evaluating clinicians may be left with

the impact of low intellect/cognitive deficits on competence.
CONCLUSION

In conclusion, the following suggestions are offered to assist clinicians
with evaluations of defendants for whom a disposition of unrestorable is at
issue and represent a summary of some of the concepts presented above.
These are offered only as suggestions and to stimulate thinking about the

potentially unrestorable defendant. Each case should be approached indi-
vidually.

I. The most frequently reported amount of time until a defendant
" was opined to be unrestarable was about one year. Given this, if
a defendant has been in restoration status for over one year, re-
mains incompetent with no improvement and different means of
attempted restoration appear to have been exhausted, if not al-
ready evaluated as possibly unrestorable, assessment to deter-
mine if the defendant could be unrestorable might be considered.
For the developmentally disabled/demented/severely cognitively

impaired defendant, the time until a determination as unrestor-
able may be less.

2. Knowledge of the laws that govern lengths of time that defen-
dants can be held in a facility for restoration is important. Are
there specific categories of crimes that limit the amount of time a

defendant may remain hospitalized for restoration? States vary
widely on this issue.

3. The frequency of defendants found to be unrestorable appears to
be, on the average, around 0% of restoration cases. A compari-
son of a facility’s percentage of defendants found unrestorable
with this statistic may stimulate thinking about the criteria used
to determine if a defendant is unrestorable.
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AN APPROACH TO COMPETENCY RESTORATION

Greg Wolber, Ph.D., Raychul Goldenberg-Bivens, Psy.D,,
Angela N. Torres, Ph.D., Rebecca V. Stredny, Psy.D.

This article presents an approach to restoration to competency io stand
trial to include, but not limited to, 1) a pretrial forensic evaluation team that
focuses primarily on competency assessment of restoration cases, 2) the as-
signment of a “restoration therapist” to all restoration cases, 3) ongoing
feedback between the restoration therapist and evaluator, and 4) diverting
defendants to outpatient evaluators when hospitalization is not indicated.
Other policies/procedures are described which were developed to expedite

and enhance restoration.

Due process, to include a speedy trial, is a longstanding principle of the
United States’ system of justice. In Jackson v. Indiana (1), the court found
that a defendant “charged by a state with a criminal offense, who is commit-
ted solely on the account of his capacity to proceed to trial, cannot be held
more than a reasonable period of time necessary to determine whether there
is a substantial probability he will attain that capacity in the foreseeable fu-
ture. If it is determined that this is not the case, then the State must either
institute customary civil commitment procedures that would be required to
commit indefinitely any other citizen or release the defendant.” To restore a
defendant to competence as soon as reasonable seems both legally and mor-
ally sound and avoids the inappropriate utilization of laws that govern the
restoration of incompetent defendants for purposes other than intended, e .g.,
to remove a problem person from the public or correctional setting (2-4).
Some states place a ceiling on the amount of time a defendant can be de-
tained in restoration status (3, 3, 6). Differences in state laws governing res-
toration aside, few would likely disagree that timely and efficient restoration
is in the best interest of the defendant, the court and the public.

Program designs are often clinically based; that is, they frequently are
described in terms of clinical interventions, treatment models, and therapeu-
tic techniques. Several programs promote, or suggest, specialized clinical
methods for restoration (7-16). Sound clinical programming is as vital to
restoration to competency as it is to clinical intervention in general. The de-

Copyright 2011 American Journal of Forensic Psychology, Volume 28, (ssue 4. The Journalis a
publication of the American College of Forensic Psychology, PO tox 130458, Carlsbad, Calitor-
nia 92013. )
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dree of proviess for nedividhial coses i generally assessed ar vegmtar nier
vals, which are often determured by lesishined e mandates e the saate
which the defendant is to be adjndienated af found 1y be resiored. Leporting
crieria andated by law and general reatiment e reviews may provide
some sirnenre for services and, i appropristely jategrated o reaiment
programming, can enhance restoration. However, the contitbution to restora
non may be varied and, in some cases, minimal. A consistent procednral
lnnework svhich inchides specific assignments of dufies along with regnlar
and Trequent re-evalnation of defendants bevond that which s required by
law or general hospital policy promotes nality restoration services and can
lessen length of stay, expediting dne process and freeing up hospital beds--a
cost effective onteome involving a valuable vesource. Presented below are
some suggestions for restoration to competency to stand trial with a discos-

sion of their relevance to the restoration process.!
COMPETENCY RESTORATION

A Farensic Evaluation Team

As an outgrowtl of recommendations made by the Uhited States De-
partiment of Justice and agreed on by the then Department of Mental Health,
Mental Rerardation and Substance Abuse Scrvices {curently the Department
of Behavioral Health and Developmental Services) in the Commonwealth of
Virginia (17), a Forensic Evaluation Team (1o perform pretrial court ordered
assessments only) was created. Psychiatrists and psychologists who possess
expertise in pretrial conrt ordered evaluations (generally competency to stand
trial and sanity ar the time of the alleged offense) form the Forensic Evahia-
lion Tearn, along with a clinical social worker and clerical support staff. This

tearn functions independently from teams that provide treatinent to restora-

von cazes. This s thonght 1o be sound practice, primartly promoting a1he
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not, whenever possible, also provide evaluation services to the same individ-
ual (18, 19). By separating the task of evaluation of competence to stand trial
from those persons providing treatment, at least some of the biases that could
be introduced by the dual role of evaluator/treatment provider should be di-
minished. One such potential bias is the need to see one’s own patient as im-
proved. Also, some studies indicate that competency evaluations may be
skewed in a direction such that defendants who would otherwise have no
avenue to treatment would be able to receive treatment under the disguise of
incompetence (20, 21), supporting further the appropriateness of separating
competency assessment from treatment.

Currently, the Forensic Evaluation Team at Central State Hospital in
Petersburg, Virginia consists of four members, one of whom is a supervisor
with 50% of time dedicated to evaluation and 50% to administrative duties.
Two of the four perform evaluations only and the fourth member, a clinical
social worker, is primarily responsible for acquiring information to assist in
completing the evaluations and the diversion of evaluation cases that do not
require hospitalization. Members of the Forensic Evaluation Team focus
solely on forensic specific assessments as their job function and should be
well versed on the criteria for competency to stand trial cited in statute (22),
case law (23-31) and the literature for competency to stand trial (29-31).
Also, these individuals should be skillful in report writing and understand
that their consumers are primarily court officials. Forensic Evaluation Team
evaluators should be experienced as expert witnesses and have the interper-
sonal presence to provide quality court testimony and consultation to court
officials. The existence of an evaluation team allows for its members to de-
velop relationships with one another, which are not only consultative and
educational, but supportive and collegial. Before being sent to the courts, all
reports produced by the Forensic Evaluation Team are reviewed by a co-
team member and by the facility’s Forensic Coordinator with individual
feedback provided to the author of the report. This procedure provides an
important check on the product produced by the hospital for the courts, and
helps to ensure that the competency evaluation i1s of a high quality and con-
forms to mandated legistative criteria. Prior to the inception of the Forensic
Evaluation Team, treatment team members would evaluate those defendants
assigned to their own teams. Not only did this create a conflict of interest as
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deseribed above, hat also spawned conflicr hetween temn mentbers sl
sometimes had differences of opinions abont o particnlyr defcndant’s com-
petence. With the implementation of o forcusic evaluaiion team. another
seemingly positive ontcome is that weatment efforts weee no longer tuter
rupted by a team member’s absence fram teatment responsibilitics in order
to perform conrt ordered evaluations and fo prepuare for and testify in court,

A full-iime chinical social worker is assigned 1o the Forensie Fvaluation
Team. This person’s primary job ctails collecting mformation yelevant to
completing evalnations and sharving this information with the assigned
evaluator, preferably prior o the defendant’s admission. The evaluator may
ask the clinical social worker to attempt to obtain alimost any nformation
he/she believes is relevant ta the assessment, This obviously zaves the
evaluator time and allows the evaluator to fncns more direetly on the com-
petency assessment process. The clinical social worker is also responsible for
diverting cascs that can be evalnated on an outpatient basis. Diversion of
cases generally involves defendants who have been court ordered for evalua-
tions that may not require hospitalization and impaticat treatment, such as
those reterred solely for evaluation for competency to stand trial and/or san-
ity at the time of the offense. Clerical support is provided with responsibility
for, among other things, a tracking system/database to assire court and other
deadlines are met.

The Assignment of a Restoration Theraplst

Fach defendant admitied 1o the hospital for restoration to competency to
stand tial is assigned a restoration therapist who is usually a member ol the
defendant’s treatment team. This stalf member generally holds a doctoral
degree in psychology, although a member of any discipline in mental health
which provides advanced fraining at the master’s level or ahove conld meet
cducatonal criteria to be a restoration therapist. Restoration thernpiats have
iy in counseling and therapentic mterventions, as well as in the assess-
aent of stiengeths and weaknesses, partioularly fhose stremths and weak
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trial. Restoration therapists sometimes observe evaluators from the Forensic
Evaluation Team perform competency evaluations to gain perspective on
which competency domains may require therapeutic focus. Restoration
therapists should also be cognizant of the role secondary gain (to include
malingering) can play in competency restoration.

Restoration therapists meet with defendants on a frequent and individual
basis. Treatment objectives are determined by the restoration therapist in
consultation with the assigned evaluator from the Forensic Evaluation Team
and the defendant’s treatment team. Participation by the defendant is encour-
aged whenever possible, although some defendants may lack the motiva-
tion/capacity to participate (e.g., malingering, uncooperative, acutely psy-
chotic). Restoration therapists not only provide individual restoration serv-
ices to the defendant, but also monitor the interaction of the defendant with
staff and other patients. This latter source of information can be extremely
helpful, especially when a defendant is not cooperative with formal assess-
ment/treatment efforts or is thought to be malingering. Restoration therapists
are aware of the functioning of the defendant in many different settings and
circumstances in the hospital and not only in structured treatment activities.
They consult with the Forensic Evaluation Team evaluator concerning spe-
cific areas of focus for treatment and the relevant deficiencies which, in the
evaluator’s opinion, contribute to the defendant’s incompetence. Restoration
therapists also provide assistance with coordination of treatment services for
defendants and they provide feedback to the treatment team about the defen-
dants. The restoration therapist may monitor the effectiveness of medication,
particularly as it specifically relates to improving competency to stand trial.
These individuals should have first-hand knowledge of the defendant’s func-
tioning relevant to competency, and when they are of the opinion an individ-
ual has been restored, they immediately contact the evaluation team to re-
quest assessment. In this manner, the defendant can be examined as soon as
possible and avoid waiting for predetermined dates to assess, which are often

established by statute or court order.

Restoration therapists consult with the Forensic Evaluation Team evalu-
ators about defendants they have in common on their cascloads. Forensic
Evaluation Team evaluators provide detailed information to the restoration
therapists about defendants’ deficits in specific areas of competence so that
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restotion thevapists can focus o ilsose aicas ot fincnoing o ihen mhad -
nal sessions and treatmeni planaing. This infonnation is shared wiih the
treatmeni team psvehiatist, partionlaly when deficin involvi i thonght dis-
order, agitation or a mood probleny whick may benefir itom the adjustneni
or implemmemation of mmedication. Oue of the priveny obiceuves of the resto-
ration theramst s (o provide mfurmanon o the evaluaior ahout the defen-
dant’s funcnoning in arcas that we parallel 1 ihose arcas relided o compe-
tency to stand tnal, e.g., the defendant’s capacity to commmmnicate cifectively
and advocate tor sell, important components of competency 10 stand trial.
Ability in these parallel areas of functioning conld be demonstrated by, for
exanple the defendant’s written request to the dictitian for specific itens to
be added to histher diet or by seeking medication. Such observations not only
demonstrate the ability ol the defendant to advocate for self but also demon-
strate the defendant’s understanding of the ditferent toles of staff members,
and therefore imdicate that the defendant can Likely understand the roles of
different conrtroom personnel. Althongh litde could be found about the con-

B

cept of a “restoration therapist,” some evidence exists for the value of as-

signing individual therapist/counselors to incompetent defendants (8).
Farensle Evaluation Team Hequlred Interlm Assessments/Reviews

While defendants can be examined for restoration progress any time af-
ter admission and whenever a staff memnber believes the defendant has been
restored to competence, assessing at regularly scheduled intervals (beyond
those that are wandated by the courts and/or by hospital policyiteam review)
15 requited (o assure that those defendants whr have achicved competence
are not overlooked and are returned for adjudication as soon as possible. In-
dependent assessment by the Porensic Evaluation Team offers advantages to
the restoration process beyond sumply attempting (o determine if a defendant
has become compeient while stiiving 1o avoid conflict of interest. Frequent

evaluanan ol the defendant’s functioniag by a resonree oaside of the reat
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tween the time they are adjudicated as incompetent by the court and the time
they are admitted to the hospital. This appears to be, at least partially, due to
delays between the time an order for restoration is written and when the de-
fendant is actually admitted, or begins treatment. Sometimes this delay can
be lengthy depending on court processing and the availability of hospital
beds. In addition, interviewing the defendant within 24 hours of admission
can establish a baseline of functioning relevant to competency to stand trial.
This baseline evaluation, along with collateral information, can help direct
treatment and the information obtained can be used for comparative and
other purposes when the defendant is restored [or not] or when legislated
time sensitive reports are written to the courts.

Obviously, attention must be paid to legislated mandates for reporting at
specific time intervals. In Virginia, a report of the defendant's progress to-
ward restoration must be provided to the court whenever it is believed that
the defendant has been restored to competence or is likely unrestorable in the
foreseeable future, or, minimally, at six month intervals after admission (32).
Evaluation on a more frequent basis and interim evaluations are desirable.
An internal evaluation (not court or treatment team policy mandated) is re-
quired at least every three months after admission no matter the defendant's
reported clinical status at that time. While no formal court report may be re-
quired unless the defendant is judged to be competent to stand trial or unre-
storable, evaluators must keep an interim evaluation in the defendant’s file
and present their findings at weekly case status reviews. Defendants are also
evaluated approximately one week prior to each court date. Frequently, de-
fendants are admitted with a predetermined date for a docket call so the court
can track the defendant’s status and whereabouts. This most often does not
constitute a competency hearing and no formal report is required by legis-
lated requirement to the court at that time; however, we have found that a
brief letter to the court indicating the defendant remains in restoration status
has been appreciated by court officials and, in some cases, expected. The
Forensic Evaluation Team’s assessment of defendants prior to each court
date also has the advantage that if the individual were to be found competent,
the designated court date could potentially be used as a competency hearing
date, avoiding a long delay in setting a future court date to review compe-
tency.
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Atier sicmonihs oi effarts toward restormion and a defendant RSN
restored or not ver deternmed o be nnrestorable o consultnon reviess gbom
the defendmt s Lack of progress is cequired. While this process s minated by
(he Torensic Evaluation Team, the restoration therapist and the attending
psychiatrist are asked to be involved as needed. Also the defendant’s chavtas
reviewed and the defendant is inferviewed il appropriate. Reconnnendations
are made. which can ipvolve a new approach, modification i freafment
planning sndfor a decision to provide a particalar opinion to the cowrt, Also,
it may be appropriate at this interval to opine that the defendini 15 hkely un.
restorable it this is thought 1o he the case. As long as a defendant has been
restoration statns for at least six months and hag noi been deternmined to be
restored or unrestorable, monthly consultation reviews continue 1o address
the defendant’s progress. Oyerall, with the above reviews, restoration defen-
dants are assessed, on the average, every thitty days by a Forensic Evaluation
Team member.

Advancing Coult Dates and Retalning Defendants
Untlt Close To Time Of Hearing

The length of time between finding a defendant competent in the hospi-
tal and the date of the hearing 1o adjudicate as competent or not, can be con-
siderable, allowing for an increased chance for regression and a return to in-
competence. In order to arfdress this issue, when a defendant is opined to be
competent, attorneys are contacted and nrged to move up conrt dates o avoid
lang stays in jail prior to hearings. Also. freatment teams have the aoption,
when appropriate, to keep a defendant in the hospital untit close to the court
date. The need o retain a competent defendani ciose o the time of the cont
ilate is stified by the head ol the treatment team to the Medical Drrecror
with support for the recemmendation given by the Forensic Fyvalnation Team
member providiag the opinion to the comt. To he able io advance court dates
ancl keep defendants in afie fuepital close o the ime o competeney iwarings
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an outpatient basis whenever possible; often this includes in local jails. Do-
ing so can avoid hospitalization as well as the wait to be admitted for an in-
patient evaluation. Diverting evaluations from the hospital to the community’
supports the position that defendants should be provided services in their
own locality to the extent possible. This can facilitate contact between de-
fendants, their lawyers and the courts and expedite the judicial process. Per-
sons involved are in close proximity to each other rather than in a county
potentially hundreds of miles away from where the defendant would be hos-
pitalized for evaluation, Community assessment can also facilitate testimony,
e.g., by decreasing considerably the amount of travel time to court. Since the
Forensic Evaluation Team is responsible for all pretrial assessments, diver-
sions can be helpful to a restoration process because assessments such as
sanity at the time of the offense, sex offender risk assessments, and presen-
tencing evaluations can be highly time consuming. Emphasis is placed on
diverting these potentially time consuming evaluations allowing more focus
on restoration cases and the restoration process, not only decreasing length of
stay but increasing the quality of evaluation. The clinical social worker on
the Forensic Evaluation Team is charged with the responsibility of diverting
evaluations that could be performed in the community. Information available
on defendants who potentially could be diverted is gathered and evaluated to
determine if diversion is clinically justified and if the defendant can remain
outside of the hospital for evaluation or if inpatient assessment seems neces-
sary.

The diversion process can be difficult to negotiate because it often re-
quires a change in order by the court. This means a judge, who already
signed an order, will likely be asked to sign another. We have found that
some judges do not appreciate or agree with diverting to an outpatient
evaluator after they have ordered inpatient assessment. In addition, the diver-
sion process usually starts with the defense attorney who first must be lo-
cated and then convinced that diversion is an appropriate alternative for the
client. Rapport with court staff and knowledge of court processes is impor-
tant to achieve diversion; therefore it is probably beneficial that one persan
(1n our case, the clinical social worker) has been assigned this duty. While
sometimes not popular with court officials, we have found diversion to be in

the best interest of both the evaluation and restoration processes.
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patabase and Dati Analysis

Curerent ond acenrde itonmation nyvpe of orders, corect jurisdictions
and dates for conn requireimentsy not only help avoid reporting crrars such as
missing due dates but also allows tackmy for regalu LCASSCREITIUNES FOVICW S
Defendants may be admitied with uarealisiic dages (0ot enough time (6 conn-
plete evalnations). or inconeet dates for completion of evalnatians for the
conrl. Lach time ihere is a hearing or docket call, dates may need to be
changed as cases are continned and new dates sei. Keeping ek ot this n-
formation requires o database that 1s as siinple as possible, but sull provides
cnongh information to acenrately track defendants. their cowrt dates and re-
porting requircments. Inour system, evalnators on the FForensic Lvalnation
Team are required o verify that the database is accurate for those individuals
on their caseload. i reality. the duties for adding new admissions, moving
discharged delendants to a different category and updating data (espectally
comrt due dates) in the database are those of elenical staft. The tracking sys-
fem minimally includes the following information: name ol the defendant,
location in the hospital, referring court, type of evaluation requested, date of
admission, date the order was written, date the order was recairved, court
hearing date and the date the asscssment/report is due to the court. Also in-
cluded are dates of upcoming and regular reviews, the evaluator assigned,
veport completion dite, and opinion/status (e.g., restored, remains meompe-
tent. unrestorable), In addition, space is allowed for additional comments and
clarification for each defendant. This hifonuation is nsed for vtihzation re-

view and (o justify services.

Standardization of Evaluation Criteria

The criteria cstablished by Dusky v U5 (23) Tor competency o stand
eial are relatively broad as ave statutory guidelines (state tawsy defining
competency Adopting standard critena o define arcas of competence seems
hnportant alihongh conaderable vagiaiion in critena exisis. Several authors
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and to ensure that restoring treatment providers and evaluators are aware of
these standards such that they are working toward the same goals in compe-
tency restoration and can agree (to the extent possibie) on the criteria for de-
termining progress toward competence. However, differences among defen-
dants, their individual cases and the courts can present different contexts that
require flexibility in application of any set of standards.

Consultations with Attorneys

The amount of consultation (if any) that an evaluator should have with
the attorney for the defendant or the prosecution is variable and depends on
the specifics of each case. Often consultation with attorneys can be helpful
for several reasons. Attorneys can sometimes provide useful information as
to the reasoning behind the court’s finding of incompetence, which can assist
in focusing the restoration process. Observation of attorneys (with permis-
sion) interacting with their clients can also be helpful, not only allowing for
an in-vivo analysis of client/attorney communication and the capacity of the
defendant to assist in his or her defense, but may also aid in establishing rap-
port between client and attorney and help prepare the defendant for the legal
process he/she faces. At the time of the discussion between the attorney and
the Forensic Evaluation Team member, anything about the defendant’s pres-
entation that may raise questions relevant to competence can be addressed
and placed in context. For example, consultation could help the attorney un-
derstand how the defendant, while delusional, can still be competent. The
evaluator is cautioned that whatever is said could be introduced as evidence
during court proceedings and in some cases interaction with attorneys should
be limited or not take place at all. Informing defense attorneys when a defen-
dant has been restored to competency and the defendant is to be returned to
jail seems to be well received. Attorneys seem to appreciate the “heads up”
and the evaluator’'s impression of the defendant prior to the defendant’s re-
turn and prior to receiving a written evaluation.

Assessing Effectiveness

Effectiveness of specific clinical modalities/techniques is not within the
scope of this article, although some positive correlation and overlap certainly
exists between clinical effectiveness (in this case progress toward restora-
tion) and the policies and procedures that govern restoration. Simply count-
ing reviews/assessments to see that they actually take place at scheduled
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This required a realignment of services to focus more on restoration with
centralized assessment. As indicated above, treatment teams are then not re-
sponsible for evaluations and testimony for cases involving pretrial forensic
defendants, which allows them to focus more on restoration treatment and
the treatment of patients admitted for reasons other than restoration. Policies
and procedures that promote efficient and effective restoration services are
probably cost effective, not only in terms of the delivery of services, but be-
cause more defendants are likely to achieve competence and remain compe-
tent until adjudication. A positive byproduct is that lengths of stay are likely
shortened, reducing waiting times for new restorations cases or other persons
that require inpatient services; this would seem to reduce cost in the long run.

CONCLUSION

Ideas are presented for services to promote restoration to competency to
stand trial. Specialized evaluators (Forensic Evaluation Team) conduct as-
sessments separate from treatment teams and “restoration therapists” are as-
signed to each defendant. Diversion of non-restoration treatment cases to
community evaluators, when clinically indicated, seems appropriate and can
preserve resources to enhance restoration services. A current and accurate
client database and time criteria for frequent and regular reviews (beyond
treatment team reviews and those mandated by statute and the courts) seem
to facilitate the restoration process. Competency to restoration is a compli-
cated issue which can be affected by many factors, e.g., mandated time limi-
tations for restoration, different thresholds for competency restoration, and
variations in clinical programming. We hope that the above information will
stimulate thought and provide ideas that assist others in the process of re-
storing defendants to competency to stand trial,
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COMPETENCY TO STAND TRIAL AND THE PARANOID SPECTRUM

J. Robert Noonan, Ph.D.

Criminal defendants with paranoid disorders are frequently referred
by the courts for evaluation of competency to stand trial. While these de-
fendants share with other psychologically-based referrals potential diffi-
culty rationally understanding the proceedings, they also present unique
challenges for the psychologist who must accurately assess their capacity
to reasonably consult with their attorneys in developing a defense. Since
mistrust and unwillingness to relinquish control are hallmarks of this di-
agnostic spectrum, it becomes crucial fo ascertain the extent fo which the
essential collaborative aspect of competency can be met. This article pre-
sents evaluation scenarios with defendants diagnosed with delusional dis-
order, paranoid schizophrenia, and paranoid personality disorder; identi-
fies issues likely to be encountered with each condition; and explores

evaluation strategies and outcomes.

Frequently referred for competency to stand trial evaluations are those
individuals who present difficulties for their attorneys due to undue and
persistent suspiciousness, distrust, argumentativeness, and inability to
collaborate. The impairment in attorney-client communication may range
from grossly psychotic distortions, such as the defendant viewing his legal
counsel as an alien in human form, through less bizarre but still delusional
beliefs that the attorney is a participant in a conspiracy within the judicial
system to deprive the defendant of his rights and “railroad” him, to
chronic or transient unwillingness to rationally and cooperatively assist his
representative in the development of a reasonable strategy to cope with
pending charges. These individuals are usually diagnosed along the para-
noid spectrum of disorders, and can present unique challenges for the psy-
chologist assigned to evaluate the defendant and provide an opinion to the
court as to whether he or she meets the standard for competency. The

Copyright 1988 American Joumal of Forensic Psychology, Volume 17, Issue 3. The Joumal is a pub-
lication of the American College of Forensic Psychology, P.O. Box 5870, Balboa Island, CA 92662.
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Dusky standard (D), jov examiple, sequives the defendant to manifest both
“suflicient present ability wcansnlt with his Tvwyer with a reasonable de-
cree of rationad nnderstanding™ and a “rational as well as o faetual under-
standing of the proceedings agamst hin” Paranoid disorders can nnpaie
cither or both of these functions.

Although the relevant diagnostic categories mvolving puranoid idea-
rion are capable of shading and blending into cach other contingent on
such factors as degree of felt stress, whether appropriate medication has
been admimstered, changes in legal circumstance, and malingering, it is
worthwhile to clarify distinctions between them, as well as the accompa-
nying implications for the evaluator’s task. The ultimate opinion as to
whether the defendant 1s capable of competently standing trial or entering
a plea rests largely on the evaluator’s ability to place the defendant’s
symptom presentation info an understandable forensic perspective. Al-
though in a number of cases the findings would be clear and unequivocal,
n others the 1ssues are likely to be quite murky.

This article has as its purpose to review the DSM-IV criteria (2) for the
major diagnoses of paranoid manifestations, and the corresponding impli-
cations for the issue of competency to stand trial. While paranoid symp-
toms may appear in the context of a range of disorders, such as major de-
pression with psychotic features, dementia with delusions, or delusional
thinking secondary to substance abuse, the focns herein will be limited to
the most commonly encountercd conditions requiring forensic assessment.
Case examples are provided to highlight the Jegal implications of defen-
dants with cither schizophrenic disorder, paranoid type, delusional disor-

der, or paranoid personality disorder.

SCHIZOPHRENIC DISORDER, PARANOIN 1YPL
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particularly taking into account the generally accepted existence of many
personal, cultural, or subcultural beliefs that defy reality, are not on their
face comprehensible, and are essentially “fixed.” However, the definition
is usually satisfied by beliefs that are clearly implausible, blatantly unrea-
sonable, and unable to be understood from the perspective of normal hu-
man experience. Persecutory delusions and auditory hallucinations are
considered to be the most likely of the respective types of these symptoms,
in comparison with, for example, somatic delusions or olfactory halluci-
nations. If the delusions are deemed bizarre or the auditory hallucinations
involve running commentaries on a patient’s thoughts (or involve multiple
voices conversing), no other criteria need be present to diagnose schizo-
phrenia. Paranoid schizophrenia can be distinguished from other subtypes
of the disorder by the absences of disorganized speech, catatonic or disor-
ganized behavior, or negative symptoms such as flattened affect or avoli-
tion.

While individuals who typically meet the criteria for the paranoid
subtype of schizophrenia tend to be outspoken and florid in communicat-
ing their beliefs and experiences, this examiner has observed a rarer sub-
category, whose beliefs are very privately held, emerging only in excep-
tional circumstances, such as periods of extreme stress or sleep depriva-
tion. Defendants with such closely guarded delusional beliefs or halluci-
natory experiences are frequently not detected during routine psychologi-
cal evaluations, and are more likely to be identified by chance.

Two cases of paranoid schizophrenia are presented to illustrate vari-
ance in degree of transparency/opacity of such psychotic processes, with
accompanying implications for competency to stand trial.

Margaret W

This forty-nine-year-old divorced white female was facing charges of
arson and assault I (attempted murder) after setting fire to her apartment.
The fire spread, consuming a number of units in her building, resulting in
significant property damage, as well as serious injury to twelve inhabitants
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al the complex. Margarel had an cxtensive payehiamice lnstory, ncliding
numerots hospitalizations. typieally fov blaianly psychotic behavior, with
perscentory or grandiose delnsiens. For the month preceding the meiden
i question, she had reportedly been noncompliant with her medicutron
and was described as having become progressively more suspcious, rechus
sive, and belligerent. She had been referred by the court for a campetency
cvaluation after her attorney found that she was unable to interact i oany
ryvpe of realistic, coherent manner with him, ingisting that she iad been
ordered by “The Lord of the Dance™ to set fire 10 her dwelting m order to
“purify the bleeding premises.” Margarot maintained that the purpose of
her behavior was to remove unwanted spirits and demons which had
seeped in through the vent in her kitchen. Since being wncarcerated, she
had 1ot received medication and was thus continuing in lier psychotic
mode when first encountered by the examumer.

During the interview, she responded obliquely to questions, manifested
a haughty demeanor, avoided ecye contact, and occasionally conversed
smilingly with something near the ceiling. A report forwarded to the court
following the interview described her demeanor as that of a classic
schizophrenic disorder, paranoid type, in an acute phase of disturbance,
and conveyed an opinion that she was pot competent at present to stand
trial. She certainly would have been unable to meet cither prong of the
Dusky standard. Since her records indicated, however, that she historically
had reintegrated rapidly when administered medication, the examiner ex-
pressed that she would likely attain competency w the foreseeable Tuture
with appropriate treatment, and thus recomnmended chemotherapy and a
follow-up evaluation.

ladeed. a secomil visit seveial weeks afier medicine was inttated found
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thinking was now rational, efficient, without significant distortion. Marga-
ret’s ability to work with her attorney and to understand the proceedings
was now sufficient for her to be considered competent. The examiner ex-
pressed the opinion that she was very likely to remain stable as long as she
remained compliant with her treatment.

Tyrone L

This twenty-nine-year-old married black male was charged with nu-
merous counts of assault, perpetrated on his three stepchildren, ranging in
age from three to seven. The abuse had been described as quite severe,
consisting of savage beatings of each of them, all occurring within a sev-
eral-minute block of time. The case had garnered considerable notoriety in
the local media due to the extent of injuries to the children. Mr. L. had
been routinely ordered by the court to be evaluated for both competency
and criminal responsibility (insanity), although his attorney had noted no
impairment in the defendant’s understanding of his legal circumstances,
and found him to be a cooperative, reasonable man with whom to work.

The psychological evaluation of this defendant was uneventful until
late in the second session of data collection. He had been fully coopera-
tive, exhibited appropriate remorse for the events with which he was
charged, clearly understood the seriousness of his circumstances, and had
demonstrated reasonable sophistication in his understanding of legal con-
cepts, strategies, and procedures. Psychological testing had uncovered no
reason to believe that he was other than fully competent. Intellectual func-
tioning was measured to be in the normal range, no organic issues were
present, and no evidence of a psychiatric treatment history had been
found. Reality contact was, as far as could be ascertained, without 1m-
pairment. To further explore his capacity to produce realistic perceptions,
with adequate justification, the examiner administered the Rorschach test.
Although his form quality and content were unremarkable, ranging from
ordinary to superior (3), with many Populars, and his balance of determi-
nants was in no way a matter of significant concern, Mr. L.’s response to
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Card DX dramatically alicied the findmes ol the evalnation, Conunentuing
ot the pink aread an the hoitan of ithis ciud (1D0), the defendant uitered. al-
mosi as anaside, that it “looked Bike the Wooloos.™ lnguiry nto the
peaning of this ternn led tnto s realm of fantasy harbored by the defendant
which had never previously been expressed to any hving individnal. As he
claborated. it became apparent that Tyrone mamiained a delusional belict
in a hidden reality containing a vange of creatures, some of which repre-
sented a threat to his life. Aciually, while discussing the “Wooloos™ as if
they did exist. he was also aware that consensual validation Tor this would
not be possible to obtain, and thus the creatures were aatier ol personal,
private creation. While his beliefs in this regard were nsually dormant, a
period of three days m which he had slept minnmally or aot at all had
brought them to the fore. Once at the center of bis consciousness, hie was
unable to maintain control over the intensity of the fear that accompanied
the creatures. Further imvestigation revealed that the abuse had transpired
due to his misperception of the stepchildren as “Wooloos™ and subsequent
violent reaction to the threat that he believed existed. The description af
his perceptions, provided in a distant, subdued, lifeless manner, helped
make understandable what otherwise had been iexplicable, as his wife
had repeatedly portrayed Tyrone as a warm, loving spouse and parent.
Irrespective of the obvious implications for the issue of nsanity, the
examiner was faced with the thorny question of wherher a defendant pos-
segsing a bizarre, bt hidden, delusional systen conld meet the criteria for
competency. 1n essence, would his deeply held, unrealistic beliefs dis-
gualify him from collaborating with his attorney (which had not thus far
been a problemy or substantially compromise his understanding of the pro-
cecdings ngainst hin (which had not appeared to have Been the case, ot
ey with the exariner or his attoraey)”? Afer additional consuliaiion with
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seem to the examiner to be sufficiently likely to warrant an opinion of in-
competence. This conclusion was proffered to the court and accepted.

To summarize with regard to schizophrenia, paranoid type, an individ-
ual in an acute state with classic symptoms is likely to be unequivocally
not competent. As a rule, though, medication is effective in allowing such
defendants to eventually attain stability, rationality, and thus, competence.
With regard to the less classical, rarer, closely guarded presentation, the
findings are less certain. Relevant considerations would be the incidence
of “breakthroughs,” the sensitivity to stress of such defendants, and per-
haps the nature of the delusional focus. This author wonders how many of
this latter type are never identified in the course of forensic evaluations.

DELUSIONAL DISORDER

Essential to the diagnosis of delusional disorder is that the beliefs or
delusions are not bizarre, and the patient can often provide a web of evi-
dence to superficially support his or her claims of being followed, be-
trayed, exploited, or persecuted. In fact, much of the sufferer’s existence is
designed to accumulate “proof” that his view of what is occurring is real-
istic. The aspects of Criterion A for schizophrenia (hallucinations, disor-
ganization, negative symptoms, bizarre delusions) must have never been
met, superficial adaptive functioning is often not markedly impaired, and
behavior is not obviously odd. Thus, an individual with this diagnosis
would likely avoid drawing excessive attention or being easily identifi-
able. It would not be uncommon for someone with a delusional disorder to
be able to maintain employment (although the more isolated the better), to
belong to professional or social organizations, manage his daily affairs,
and perhaps even establish a semblance of a marital or family situation.
Only a close encounter with such a person would reveal the pervasive ir-
rationality and rigidity of his thinking, as well as the potential threat he
might present to the focus of his anger and/or fear. What, of course, ren-
ders the individual psychotic is the fact that his beliefs cannot be sup-
ported by objective reality. His alleged victimization and implicit special-
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created by the defendant Thus, the defenss conasel, particnlarhy ivan-
pointed, is often seen as cither a dupe or a wilhing prariicipant i a vast,
surreplitions plotto find gnilt. Rather ihan aiding or serving the janent,
perceived as an integral part of a sham process. Canse-

the attorney 18
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quently. ihe defendant may msist on serving as b
refuse to collaborate with Tus counsel. Individuals with this diag SIS are

classically described as srticulate, intelligent, and forceful m presenting i
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(o medicate as yet another facet of the devious conspiracy to deprive oue
of his rights and do hioin.
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) on- ‘ gave a quite similar report of excessive control on his part. The defendant
o ,, had been referred following the alleged murder of his second wife, who
=] the had been shot in the head while she slept, and who was believed by him to
(. : have been embezzling from his company’s business account. Although all
B oc- 1 discovery material able to be reviewed strongly suggested that this woman
By . was perhaps the only individual in his life that he could unequivocally
@:tor- : trust, the defendant had become fixated on her as the source of his finan-
@bric cial decline. His business associates, meanwhile, all of whom were male,
@ ap- completely escaped scrutiny or suspicion on his part, despite clear evi-
st dence of irresponsibility, and perhaps criminality, in their handling of his
‘ien " ’ business while he was ill. Mrs. E was certainly the designated nemesis.
ense_ - A serious physical illness occurring two years before the eventual
ar may murder seemed to play a significant role in precipitating the defendant’s
are transition from a probable personality disorder to a psychosis, a delusional
n ;ng a , disorder. For the better part of a year, Walter was forced into a dependent,
r of- L relatively vulnerable position for medical reasons, while his wife had been
o forts : relegated to the role of primary caretaker. As he recovered, and resumed
Mo : his characteristic hostile, suspicious stance, Walter became convinced that
e ’ his wife had taken advantage of his previously weakened position and was
R 1% ' the “shadowy” source of his economic misfortunes. Despite the fact that
B of ! his associates had, at a minimum, engaged in some highly questionable,
® . risky practices, no anger was directed their way. A striking finding of the
o : evaluation was that this defendant very selectively focused his paranoia
) ‘ toward women, while managing to grant men of his acquaintance virtual
ghack- } total freedom from suspicion.
‘vays ‘ As might be predicted, Walter performed well on psychological test-
whaps ’ ing. He scored in the superior range of intelligence on the Weschler Adult
:ounted Intelligence Scale-Revised (WAIS-R), demonstrated clear awareness of
;gome, | the seriousness of his legal circumstances during the competency inter-
é’ﬁ.nt in view, had only one clinical scale even slightly in the significant range on
s uefen- the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), and exhib-

ited a high percentage of F+ responses on the Rorschach. His score on the
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Whittker hndex of Schizophrenic Thinking (WIST) was also well witlnn
non-pathologicnl Timits. Ondy an occasional tendency to questionably as-
sociate disparate percepts on the Borschach o targer wholes gave any
stiggestion of internal pressure 1o see connections which were difficult or
impossible to realistically jusuly. Form quality deteriorated shightly on
hese Torced Ws. On paper, however, he was essentially without pathol-
ogy.

Unfovtunately, the judge assigned (o this case was female. Over the
several sessions during which the examiner saw the defendant, it became
ncreasingly obvious that Walter had shifted the responsibility for his de-
cline from his deceased wife to the judge. Virtally every waking moment
in the jail was spent researching her previous rulings, by gender of defen-
dant. Fach time he was visited by either the examiner o his attorney.
Walter presented additional ammunition supporting his belief that he
could not receive a fair hearing or trial from the “robed harpy,” as he re-
ferred 1o her. He contended that he now possessed clear evidence of a bias
against males on her part. Speaking in an intense, earnest manner, he as-
sured everyone who would listen that the indge had “assumed the mantle”
previously maintained by his deceased wife, and was motivated by a
strong desirte to “revenge the sisterhood.” Mr. I’s attorney had attempted
to confront him more aggressively regarding the necessity to ratiorally
deal with the issues at hand, and as a result, despite Walter’s predilection
to spare males his suspicion and wrath, had begun to regard and refer to
his counsel as “her acolyte.”

The gender issue, a5 a factor in the defendants delusional disorder,
was noted in the report fo the court. It was the examiner’s opinion that
Walter did not presemly meet the standord for competency, as bis el

stopal systent now encompassed nifreers of the conrt. impaicas bus ca-
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dered him to be held in a forensic treatment facility. Despite attempts to
provide medication to him, Walter steadfastly refused treatment of any
kind, and persisted with his mission of convincing others that he had been
victimized by the system. Although scheduled to receive periodic assess-
ment of his status with regard to competency, he has rigidly maintained
his typically aloof, suspicious stance. The pfobability that he will eventu-
ally meet the Dusky standard is now very small.

Thaddeus R

Thaddeus and his long-time friend Michael were highly respected
members of the African-American community. Together they had man-
aged to obtain a government grant to establish a neighborhood center
where youths could spend constructive time. They had enlisted numerous
volunteers to assist with remedial education, arts and crafts, sports and vo-
cational training. As part of their commitment to promote respect for the
law and for the rights of others, representatives of law enforcement, men-
tal health, and religious groups also gave their time. Michael and
Thaddeus also taught a joint Bible study course, required of all partici-
pants in the center’s programs.

Much earlier in Thaddeus’ life, he had spent time in prison, and had
twice been required by the court to attend anger management counseling,
related to domestic conflict with his wife at the time. He had been di-
vorced for a number of years, and for the past five years had lived quietly
with his mother. Although a reasonably popular, and to some extent, hon-
ored figure among his acquaintances, Thaddeus maintained a distance,
privately fearing, according to his mother, that no one could be trusted. He
believed that he could easily be “set up” for a return to prison. Michael for
a time was a significant exception to this, and the two men had forged a
close working relationship. ‘

This relationship, however, came to an abrupt end following a heated
quarrel during their jointly-taught Bible course. The two men found them-
selves at odds over an obscure passage from Leviticus involving “strange
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fiee. The condroniation mel disiaeocament deteaodted o ntnal pers
somal tasnlis and acensation.. Thaddews believed ikat, because he had
e the more pertinent, 2ling pois, Michael wounld have been il
ated and would consequenity wreak his owir foro of wetribution by hilling
him, Thaddeus tmmediately withdrew rom his activigies at the center.
arndually beeoming even more reclusive, solated from his previous b
ited social contacts. Flis mother buer deseribed hum as sponding his days in
a4 darkened roow, pecring through blinids outo the strect recording the
comtings and 2nings of pedestrinns and autos that suuck hin as suspicious
Occasional cryptic references fo “heathen vendertas” were expressed. He
interrupted this monitoring only to take liis mother to doctor’s appoint-
meuts, crundeingly running errands for her or, rarely, visiting a nel ghboy-
hood fast-food restaurant. Whenever he left the house, he was heavily
arrned.

Observers of the inevitable denouement described a horrifying event.
While Thaddeus was eating, Michael happened to enter the testaurant,
oblivious to his presence. The entrance, however, was perceived as threat-
cning, perhaps potentially lethal, to the defendant, who drew his weapon
and sprayed the restaurant with bullets. Several witnesses 1eported that
Thaddeus was screaming something to do with “the sons of Aaron” while
he was firing. Although, miraculously, no one was killed, a number of
customers, including Michael, sustained serious wounds. Property damage
Wi extensive.

When Thaddens was first cncountered by the examiner, zeveral
months had passed. The tiscovery material and collateral interviews with
family members and acquaintinees clearly indieated the presence of 4 de-

lsional disorder. Alithoueh the defendant continued o mapna o siance

af vigilnace and disinee, the wwnsion idiereat o hos deliaonal behels
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ness, he had agreed to take medication. He was no longer actively delu-
sional.

Testing was once again largely uneventful. The defendant demon-
strated high intellectual ability, expressed realistic concern for his legal
circumstances, and acknowledged his predisposition toward paranoia. His
delusional system, now largely in remission, did not extend to, or incorpo-
rate, the judicial system. The opinion provided to the court was that the
defendant was thus presently competent to proceed. After a hearing on the
matter, the court agreed, and a trial date was set.

To summarize the effects on competency of a delusional disorder, the
primary issues seem to be whether the delusional beliefs incorporate the
defendant’s attorney or judicial system, and whether the defendant is cur-
rently actively delusional, resisting treatment. It is possible for a defendant
to be delusional regarding aspects of his life and still meet the standards
for competency to stand trial, but, of course the probability of being com-
petent increases exponentially if the symptoms are in relative remission. If
the fixed beliefs extend to the proceedings or principals in the courtroom,
it becomes unlikely that the defendant will be found competent, particu-
larly if medication is rejected. Treatment tends to be more problematic
with a delusional disorder than with paranoid schizophrenia.

PARANOID PERSONALITY DISORDER

A personality disorder is described in the DSM-IV as an enduring
pattern of inner experience and behavior, deviating markedly from the ex-
pectations of the culture, and manifested in either cognitive, affective, or
interpersonal functions, or in impulse control. The pattern is considered to
be relatively inflexible, pervasive across situations, leading to clinically
significant distress or impairment in important areas of functioning, and is
of long-term duration.

A paranoid personality disorder is considered by Millon (5) to be a se-
vere personality disorder (along with the borderline and schizotypal syn-

dromes), and is described in the DSM-IV as a pervasive distrust and sus-
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picion of others. such it theiv motives are tnterpreted nuevolent.
Artong the specific eriterin for the disorder are anveluctance to confide, 2
wndeney (o see hidden meauings, a predisposition to bear prsiges, suspl-
cions of betraval, and a preoccupaiion with unjustified doubts about loy-
alty of those elose to him or her.

Although, unlike an ndividual with a delustonal disorder, the suflerer
with a paranoid personality disorder is considered o manifest no clear-cut
or parsistent defusional behiefs, itis also noted that stress can lead o psy-
chotic episodes. and. in fact a paranoid personality disorder may be ante-
cedent to a delusional disorder. Thus Millon refers to “mini-psychotic epi-
codes™ in which delusional thoughts are exhibited, and “mini-psychotic
cognitions” in which events are distorted into personally meaningful and
logical, but ultimately irrational belief systems. The inclasticity of coping
skills is considered to justify its classification as “severe.”

The overlap between the two conditions can lead to difficulties making
a definitive diagnosis. A determination of whether the hostile ranting and
pervasive suspicion of the patient 13 psychotic (“fixed” or “truly believed”)
or merely an expression of a chronic unease with collaboration and trust,
and thus a chosen, expedient indulgence of a predisposition to be difficult,
can be problematic to confidently make. Obviously, the distinction can
have serious implications for the assessment of the defendant’s compe-
teney. Collaboration, frust, disclosing personal information, and surren-
dering, even temporarily, control and celf-sufficiency, for example, arc
cssential elements in a productive relationship with one’s attorey. The
dread of telinquishing a degree of personal control must be confronted and

overcome 1F one is (o be effectively defended. While it is nsually not pos-

sible for an individual with 2 dehusional disorder o do so, one with a para-
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Albert A

This forty-three-year-old divorced white male was facing a range of
mid-level charges which threatened to lead to a parole revocation and a
return to incarceration in prison. An accumulation of minor thefts, traffic
violations, alcohol offenses, and assaults were pending. Albert intensély
disputed the validity and seriousness of the charges, meanwhile managing
to feel righteously indignant about being victimized by “the system.” He
maintained that, in a previous case, he had been poorly represented by an
attorney who had advised entering a guilty plea to a felony charge rather
than going to trial to contest it.

He also claimed that police officers had been lying about him for
years, and that a judge had miscalculated the length of a previous sen-
tence. Any responsibility he might share in his state of affairs was con-
veniently ignored. The anger generated by his perceived victimization
pervaded his thinking and impaired his capacity to trust and collaborate
with his newly appointed public defender.

During the examiner’s initial visit, Albert was briefly reasonably co-
operative. After about a half-hour of accumulating background informa-
tion, however, he declined to continue, citing his attorney’s supervisor as
having allegedly advised him to not disclose personal information. Despite
the examiner’s attempts to persuade him to continue, particularly pointing
out that the court had ordered the evaluation at his attorney’s behest, he
would only reply guardedly that he was “not at liberty to discuss these
matters,” refusing to budge from his position.

This was conveyed to the court, which re-ordered the evaluation, with
the addition that, in future contacts with him, Albert’s attorney was to be
present. The supervisor denied advising the defendant to not participate,
Mr. A obviously having used an innocuous remark for his own purposes,
distorting in the direction of maintaining an appearance of control and in-
vulnerability.

During the second visit, Albert presented the examiner and his defense

counsel with “documentation” to support his grievances with the judicial
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systeny, the evidence contamed stack ol papers caded by color, cour
aining lusuative graphs and figares, o clurify his hustory of alleged vie
vnization. He elaimed 1o be able 1o provide details, dates, and names cot-
responding o his complainis, while referring to federal and state case faw
(o butiress his point of view. Any attempt by the examiner or defense
counsel 1o challenge, question, or clarify was met with condescension and
vitnperation. He did not mind using the vilest of epithets toward either of
us. The ranting Insted well more than an hour and showed no signs of
abating. When confronted with the necessity of completing an evaluation,
he once again resisted. Finally, the examiner, exhausted by the diatribe,
informed Albert that he would be given one more opportunity to cooper-
ate. If he did not show a good faith effort, he would be referred for an in-
patient examination. His attorney agreed to research the case law he cited,
a5 well as review the issues he raised with regard to his Provious convic-
tions, and a thivd session was scheduled a week hence.

Perhaps in part being mollified by the rage he had ventilated during the
second visit, the defendant did present in a relatively pleasant, complhant,
task-oriented manner. Obviously, he did not wish to be transferred into an
inpatient facility, had weighed the options, and chose to participate more
appropriately. This strongly suggested that, despite Albert’s expressed
pervasive mistrust and capacity for distortion, he was not psychotic. De-
spite his considerable investment in “proving” the conspiracy against hum,
he was actually demonstrating that he was fully capable of collaboration
when he believed if to be in his best interest to do so. Expediency provided
a simpler and clearer explanation for his behavior than did delusional
thinking. An individual with a delusional disorder would have been jmuch
feas likely to comply with the stated contingencics, more probably re-
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‘,Qon— against him. In essence, his compliance with the limits stated enhanced the
e likelihood of his meeting the standards for competency.
Chor- Psychological testing further supported the hypothesis of personality
aw disorder, as opposed to delusional disorder. Although he participated
nse 1 grudgingly, no disorder of thought was detected in his Rorschach, WIST,
(and or WAIS-R performances, and he clearly understood his legal situation.
o of Although he was certainly capable of distorting or bending the facts in a
gy of ] self-serving way, his previous experience in the courtroom, together with
‘ion, his accumulation of data to support his point of view, identified Mr. A as a
‘ibe, relatively sophisticated defendant. Only his ability to consult with his at-
w)er— ; torney could be questioned, and his decision to acquiesce with an “outpa-
1 in- tient” evaluation aided in addressing this issue. It strongly indicated that
 cited, he possessed more than sufficient capacity to cooperate in his defense
f*\’iC- when he believed it to be beneficial to him, an eminently rational position

to take. His paranoid contentions and intense oppositionality could now be

g the f easily construed as a gratification of sadistic impulses, but not delusional
iU1ant, in nature. :

0 an i Eventually, the court ruled that he was competent to stand trial, a plea
Shore ; agreement was arranged that was satisfactory to all parties, including Al-
Wssed bert, and he pleaded guilty. Before he could be sentenced, however, Albert
B De- | was severely assaulted in the jail by another inmate, perhaps a function of
{him, his own hostile, provocative manner of relating. He sustained significant
[ ition organic impairment as a result of the incident, resulting in a transferal to a
hided hospital, then a nursing home. After an additional year of periodic evalua-
fonal ] tions and observations, it was apparent that the defendant no longer func-
.1uch tioned at the level necessary to meet the criteria for competency, and

re- would likely never regain it. The court revisited the issue, declared him
aarther : not competent, and dismissed all charges.
: _“i dllrj Lee F
é:able | This forty-six-year-old divorced black male had not been found com-

petent by the court in seven years, as of the time of this examiner’s first
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coptact with him. He liad beer chareed with o number ol nirders and as-
corted] robberies occurting over a several week period. the vietims lypi-
cally being isolated. elderly men. By contast. Lee was a robust, muscnlbar
military veieran who, at the time of the erimes, had recently qualitied for
Sacial Secnaty Disability on psyehiatric gronnds. Although the psychiat:
ric reports at the tme tended o be vague, lacking in (irm data, paranoid
tendencies were noted, as well as poorly defined psychotie episodes.

Over the years, he had been considered to meet the criteria for cani-
petency by (wo separate state-cmployed psychiatrists. each of whom had
seen him on an inpatient unit and thus had the opportunity to obscerve his
nteractions on a daily basis, in addition to acquiring extensive psycho-
logical and neurological evaluations, and conducting formal competency
sterviews. Fach time the court ruled againgt these opinions, and in favor
of those proifered by the defense experts (a psychiatrist and a forensic
psychologist working together), who invariably described the defendant as
4 much “sicker” man, unable to assist in his defense or rationally under-
stand the proceedings against him. While the independent psychiatrists
typically diagnosed Lee as a paranoid personality disorder, the experts re-
tained by the defense considered him to manifest a schizophrenic disorder,
paranoid type. A vast amount of background information and numerous
copies of previous evaluations were provided to this cxaminer when he
was appointed by the court to examine the defendant.

Looking at the accumulated perspective of the defendunt over gme,
several impressions stood out. First, the examiner found, at best, minimal
evidence of bizarre delusions or hallucinations. Certainly, none had been
observed in the inpatient seiting. The defense experts had reported. rela-

i M L claimed to have witpessed a UFO Tanding on

dvely reeenily,

e Lrwn of (e stale hospita! whese he cwgrently resided. but no other sucly
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distinction would be whether he was delusional or personality disordered.
Secondly, the defendant’s behavior and verbalizations during formal as-
sessments appeared to have been shaped, in iatrogenic fashion, by the
questions posed and expectations subtly communicated, by the defense
team. Despite receiving treatment on an inpatient unit for several years
and interacting appropriately with both other residents and the staff, for
the most part, he was portrayed by them in their reports as progressively
more psychotic. Finally, it was obvious from the record that the defendant
had for a time behaved disrespectfully toward his court-appointed public
defenders, addressing them in personally demeaning ways, refusing to co-
operate with them, “firing” them, and expressing disdain for their lack of
effectiveness in protecting him from violations of his constitutional rights.
Mr. F. had immersed himself in the legal aspects of the case, and had ac-
quired a veneer of control and sophistication, utilizing appropriate termi-
nology to justify his anger and unwillingness to submit to yet another
evaluation. '

The first several times this examiner met with the defendant, accom-
panied by both of his attorneys and the two defense experts, Lee refused to
cooperate, typically stating “the court ordered me to present myself, so
I’m presenting myself,” at which point he would leave the room, not par-
ticipating further.

Finally, on the fourth visit, he ostensibly agreed to allow himself to be
evaluated. The result was predictably a hymn to malingering, a tour de
force of poor effort. This individual, who had at least superficially mas-
tered complex legal terminology and strategy, attained a Full Scale IQ of
62 on the WAIS-R. Throughout this test, he seized opportunities to rant
about racial injustice, deprivation of due process, and violation of consti-
tutional protections while allegedly being unable to define relatively sim-
ple words, such as “terminate” or “assemble.” Despite his demonstrated
ability to read and absorb very difficult forensic material, he would have
one believe that he could not recognize or pronounce words at even a third

grade level on the Reading Section of the Wide Range Achievement Test-
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Revised (WRAT-R). The word “chin” for example was read as “chithns,”
providing Lee with a convenient platform from which 1o expound on the
racist uatire of the evaluation process, poiating out that the five of as m
the roorn with him were white, sl were seeretly m league to hunmhate
him, “an innocent black veteran who served his country in Vietnam.” His
insistence on venting tirades in the nmdst of the testing profoundly limited
the efficacy of his performances on timed tasks, and he did not respond 1o
personality testing in good faith, in essence treating the examiner with the
same abusive oppositionality he routnely used with his biwyers.

Although the ensuing report informed the court that evidence for ma-
lingering was abundant, it also could ot be authoritatively stated that the
defendant was in fact competent. Since the court had ruled that the
evaluator could not obtain information on the defendant’s current treat-
ment or day-to-day life in the psychiatric unit where he was 2 resident, the
examiner was essentially limited to face-to-face data.

Time passed. Approximately o year later, the court asked once again
that Lee be evaluated for competency. Nine vears had now passed since
the charges were originally incurred. On this occasion, the evaluator was
accompanied by only one of Lee’s attorneys and one of the experts. Lee
encountered us in the vestibule of his unit and quickly inforrned us that he
had no intention of cooperating. However, as the group resignedly sat
down with him in this open area, L.ee could not help but trumpet two
“victories” he had recently experienced. Apparently, over the past several
years, upbeknownsi to myself, he had engaged an attorney of his own
choosing and snccesstully sued the staff of a previous unit in which he had
resided 1n the hospital, He produced a congrainlatory letier from s attor-
ey, displayed o copy of the jndicial ruling, and was able to cite the foun-

dations and precedents ol his seon, Furthenmote, e iad received back
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particular pleasure over my comment involving “iatrogenic shaping.” He
obviously had no difficulty grasping and analyzing, even appreciating, is-
sues of subtlety and complexity. The defendant, in his exuberance, invited
us back to his room, where a copy of the disability check was framed and
numerous bound volumes of legal journals were neatly stacked beside his
bed.

On the basis of this ostensibly informal interview, lasting perhaps an
hour and a half, the examiner was able to arrive at several conclusions
relevant to the issue of competency. Certainly, it was now beyond ques-
tion that the defendant had the necessary ability to rationally grasp the
proceedings against him and to participate with an attorney, if he chose to
do so. If there had been any argument as to whether he had been malin-
gering during the formal testing, it was now unequivocally dispelled. It
also had now been demonstrated that Mr. F could choose to collaborate
when he perceived it to be in his best interest. Although the criterion for
competency in the role of a criminal defendant demands more than it does
for a person in the civil role of a plaintiff, he could not, with his obvious
level of intelligence, persuasively argue that he could not understand the
proceedings, and the inescapable fact was that his mental state or condi-
tion did not impair his involvement with his attorney in the lawsuit. Cer-
tainly the aggrieved role of plaintiff was a better fit for his style of accusa-
tion, attack, and revenge. Again, the issue of being able to make choices
consistent with his best interests, setting aside suspicion and control when
necessary, removed his functioning from the arena of persistent delusional
thinking, and thus psychosis, to the more reality-based realm of mistrust,
belligerence, and need for self-determination.

The examiner now felt comfortable concluding that Lee was compe-
tent to stand trial. Following the submission of the report, the judge, not-
ing the defendant’s enhanced financial circumstances, ruled that he was no
longer entitled to publicly funded defense counsel, and ordered him to hire
a private attorney. However, at the competency hearing following this
ruling, Lee served as his own attorney, creating a surreal scenario of a
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previowsy incompetent defendant argng competently to be found m-
competent. The court managed o wade throvgh this forensie quagmire
and ruled that. alter nime vears, he was now competent 1o stand trad.

To stunmarize with regard to individuals exhibiting a paranoid person-
ality disorder. the challenges presented are, i the author’s opinion, the
most daunting of the three diagnostic entities addressed i this article, m
terms of the psyehologist’s task in assessing competency to stand trial. In
addition to being confronted with the endless wrath and manipulativeness
of these defendants, it is often extremely arduous to separate them from
those presenting with a delusional disorder. Many of thetr verbalizations
and the intensity of their behavior are consistent with delusional thinking,
snd, in fact, the two conditions may be considered to overlap.

With regard to competency, the disorder strikes at the heart of what 1s
necessary, the capacity to collaborate and relinquish control. One must
continually confront the central issue of whether these defendants cannot
do so, as is usnally the case with truly delusional individuals, or whether
they are merely gratifying a propensity to be suspicious. Personality-
disordered subjects show relatively greater flexibility and capability of
adjusting to environmental changes, particularly when the shifts are per-
ceived as favorable. While the element of rational choice is admittedly
diminished to varying degrees, the author contends that it is indeed pre-
sent, albeit clouded by the volcanic anger and mistrust directed toward the
examiner, which serves to distract one from recognizing the defendant’s
hidden comfort in the role of aggrieved vietim.

More than likely, information from beyond the formal assessment will
be needed to aid the evaluaior in formulating necessary distinctions and

arriving at an acceptable level ot confidence i making an intormed cail
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court than those posed by paranoid conditions. The challenge for the ex-
aminer, in terms of determining the extent to which the pathology im-
pinges on the relevant legal requirements, can be impressive. Because of
the incidence of paranoid states associated with criminal charges, how-
ever, and the seriousness of many of these charges, it is crucial to clarify
as much as possible the implications of various paranoid diagnoses for the
defendant’s capacity to rationally grasp the proceedings and aid his attor-
ney in his defense. This article has explored some of the vagaries encoun-
tered with paranoid defendants, as a step toward fuller appreciation of the
task of aiding the court in fairly determining competency, and bringing
greater preciseness to bear 1n unraveling the conundrums produced by the
paranoid spectrum of disorders.
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Neurocognitive Disorders and the Criminal Justice System: Implications for Assessing and
Restoring Competency to Stand Trial for Brain-injured Defendants

Dravid J. Sperbeek, Ph.D.*
and
Lawrence J. Maile, Ph.D.**

Abstraet

Obijective: The incidence of serious neuropsychological impairments among persons involved in the
criminal justice system is significant and often underreported. Judges frequently order mentally ill and/or
brain-injured persons to undergo competency cvaluations and restoration treatment according fo criteria set
forth in Dusky v. Unifed States. This study sought to determine incidence rates of neuropsychiatric
disorders among criminal defendants ordered to undergo Competency to Stand Trial evaluations. Further,
this study evaluated diagnostic differences between those persons adjudicated incompetent and unrestorable
to competency and those persons found incompetent and restorable to competency.

L

Method: Seventy defendants referred for an assessment of their Competency to Stand Trial underwent
standardized forensic evaluations, which included neuropsychological screening, the Diagnostic Interview
Sehedule, and the Competency Assessment Instrument.

Results: Analysis revealed that 41.5% of the defendants examined were adjudicated as mcompetent to
stand trial, with the largest percentage (86.2%} of these defendants diagnosed as suffering from Fetal
Alcohol Syndrome/Effects, Dementia of varying etiologies, and Schizophrenic Disorders. Further analysis
revealed that defendants diagnosed as FAS, Mild MR, Dementia, Head Trauma, and Dementia,
Alzheimer’s Type were more likely to be adjudicated as incompetent to stand trial and unrestorable to
competency than defendants diagnosed as suffering from Schizophrenic Disorders, Substance-Induced
Persisting Dementia, or Major Affective Disorders. These latter diagnostic categories were more likely
than the former to be responsive to competency restoration efforts such as inpatient psychiatric ireatment

and educational classes.

@

@

Oy

Conclusions: Forensic evaluation procedures and competency restoration freatment programs must
include nenropsychological screening assessments and treatment techmques. Implications for therapeutic
jurisprudence will be discussed.
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October, 1986

Richard R. Parlour, M. D,
David J. Sperbeck, Ph.D.

In 1884, wwenty-seven years after purchase of
the Alaska Territory from Russia, the U.S.
Congress began codifying law in Alaska in an
act providing that “the general laws of the State
of Oregon now in force are hereby declared to
be the law in said district, so far as the same
may be applicable and not in conflict with the
provisions of this act or the Jaws of the Unired
States.” (Alaska Gavernment Act of 1884, Chap-
ter 58, #7, 28, Statute £5-36, 1884), Fifteen
years later Congress specifically approved a
criminal code for Alaska, again based primarily
on Oregon law (Acc of March 8, 1889, Chapeer
429, 430, Starute 1258), In the subsequent seven
decaged Alaska Territorial and State Legislacures
amended these basic laws in piecemeal fashion
responding to momentary needs, with the in.
evitable result a2 hodgepodge of out-dated
statutes, obsolete terminology, overly vague or
averly specific and sometimes unconstitutional
provisions, unsuitable for a modern srate. Oregon
had revised its own criminal code in 1971.

The ninth Alaska Legislature addressed this
problem in 1975, funding the Criminal Code
Revision Commission with staff support from
the Criminal Justice Center, University of
Alaska. The Cammission velied for reference on
the recently revised criminal codes of Oregon
(1973), New York (1975). Arizona (1975),
Missourd (1879), Mawais (1975), Arkansas (1975),
Wlinois (1972), Washington (1976), and Mon.
tana (1975), The New Code, effective January
1, 1980, fearured five classes of severity of crimes
according to the culpable mental state of the
defendant, with uniform penaley provisions for
each class; Classes A, B and € for felonies and
Classes A and B for misdemeanors (A.S.
11.81.250; A.S. 12.55.035; A.S. 12.55.125;
A.5. 12.55.185; A.S, 12.55.140). Judicial
discretion in sentencing is allowed for rmisde-
meanants and most first-time felons only; judges

Richord R. Parlour, M. D,, and Dawd J- Sperbeck, PRI,
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may refer cases to a three judge panel when the
prescribed sentence seems unjust. Four culp-
able menral maces are defined: ¥ntentionally,
knowingly, recklessly and eriminally neglgent,
concepts applied consistently in esablishing
degrees of severity for various offenses, The
Commission recommended only one degree pf
murder, but the legislature retained the more
traditional two degrees of murder differentiated
essentially by premeditation in first degree mur-
der. “Heat of passion” is retained as a defense
when thete was serious provocation by the in.
tended victim; such defendants are guiley of
mapsianghrer (A.S, 11.41.115).

The Culpable Mental Stages
(A.5. 11.81.900)

(1) a person aces intentionally with respect to
a result described by provisions of law defining
an offense when his conscious abjective is o
cause that result; ’

(2) A person acus knowingly with respeet to
conduct or 1o @ drcumstance described by a
provision of law defining an offense when he is
aware that his conduct is of that nasure or thar
the circumsiance exises; when knowledge of the
existence of a pardeular fact is an element of
an offense, that knowledge is established if 2
person is aware of a substantial probability of
ies existence, unless he actually believes it does
mot exist; a person who is unaware of conduct or
2 circumstance of which he would have heen
aware had he not been intoxicated acts know-
ingly with respect to that conduct or circum-
stance;

{(3) a person acts recklessly with respect to 2
sesult or to 4 circumstance described by a pro-
visien of law defiriing an offense when he is aware
of and consciously disregards a substantial and
unjustifiable risk that the result will occur or
that the circumstance exists; the risk must be
of such a pature and degree that disregard of

Page 109



ALNNVEAAV AL LAY iugy

Dm T v e m ew e v s h imaE 3w K kWM N e

" requires that the defendant confer a_benefic

Y

it constitutes » gross deviation frot the standard

6f conducx thae a reasonable person would ob-
serve in che situation; a peyson who is unaware
of a risk of which he would have been awage
had he not been intoxicated acts recklessly with
respect to thac risk;

(4) a person aces with criminal negligence
with respect 1o a result or 0 a circumstance
described by a provision of law defining an of-

fense when he fails to perceive a substantial and

unjustifiable risk that the result will occur or
that the circumstance exists; the visk must be of
such a mature and degree that the failure to
perceive it constitutes a gross deviation from the
standard of care that a reasonable person would
obscrve in the situaton. .

The code distinguishes between three elements
of offenses to which culpable” mental srates
apply: (1) the nature of the conducr: (2) the
circurnstances surrounding the conduct; and
(8) the resule of the conduct.

¢

The first elemnent, conduct, involves the
nature of the prascribed act or the manner in
which the defendant acts. Kidnapping, for
example, vequires that one person restrain
another. The conduct might be the locking
of the anly door 10 a windowless room. Know.
ingly is the culpable mental state applicable
to conduct. The second element, circumstan-
tes surrounding the conduct, refers ro a sit-
uation having a bearing on the actor’s culp-
ability. Kidnapping requires that the person
inside the room not consent to being restrained.
Lack of consent is an example of a circum-
stance crime. Knowingly, recklessly, and
criptinel negligence are the culpable mental
states associated with the existence of circum-
stances. The result of the acror's conduct
constitutes the final element. Kidnapping can
occur if the victim Is exposed o 2 substan.
tal risk of serious physical injury. Intentionally,
rechlessly and criminal negligence are the
culpable mental states associated with resuls.

When a statate in the Code provides that a
defendanc must inientionally cause a result, the
state must prove that it was the defendant's
conscious objective to cause that result, This
culpable mental state is comparable to the
existing form of culpability commonly referred
o as “specific intent.” Bribery, for example,

Page 110

upon a public servant with intent to nfluence
him; the state must prove that it was the con-
scious objective of the defendant to cause the
public servant to be influenced.

Under the Code, knowledge requires an aware-
ness on the part of the defendant that his con-
duct is of the nature described by the statate
defining the offense or thar the circumstances
described by the statuge exist. It is not required
that the defendant know that his conduct is
prohibited by law (See A.S. 11.81.620, sup/a).
The definition also covers the situation where a
person deliberately avoids acquiring knowledge
by closing his eyes (sometimes referred 10 as
“willful blindness”) by providing that “when
knowledge of the existence of a particular fact
is an element of au offense, thar knowledge is
cstablished if a person is aware of a substancial
probability of its existence, unless he actually
believes it does not exise.”

Whether knowing should be defined subjectively

or abjectively was ane of the issues most debated

by the Subcommission, Under the Code, the test
for knowledge is a subjective one - the defendant

must actually be aware of the facr critical o
culpability or of at Jeast a substantial probabil-

ity of its existence, A defendant who is unaware
of the cridcal fact or of a subsiantial probability

of its existence does not know, regardless of
whether a reasonable man would have been

aware. Note, however, that 2 person who is not

aware beeause he is volunrarily intoxicated is

held, nevertheless, 1o have acted knowingly.

When a statute in the Code provides that a
person must recklessly cause a result or disregard
a circumstance, c¢ritninal liability will resule if
the defendant “is aware of and consciously dis-
regards a substantial and unjustifiable risk thac
that pesult will occur or that the cireumstance
exists.” The test for recklessness is a subjective
one - the defendant must actually be aware of
the risk. On the other hand, if crimingl neglh-
gence is the applicable culpable mental state,
the defendant will be criminally liable if he
“fails to perceive a substantial and unjustifiable
risk thae the result will accur or thae the circum-
stance exists.” The test for criminal negligence
is an objective one - the defendant’s culpability
stems from his failure o perceive the risk.

&
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hature and degree” thal either the ousregara of

it-(in the case of recklessness) or the failure wo
perceive it (in the case of erivmuinal negligence)
canstitutes a “gross deviation” from the standard
of conduct or care that “a reasonable person
would observe in the situation.” This defiaicion
of the applicable risk involved insures that proof

~of ordinary civil negligence will nor give rise to

criminal liability. Sen.]. 159-143 (1978)
(emphasis added).

Code Provisions Relating To The Mentally
I Offender - 4 Complete
Emendation

Effective October 1, 1982, nearly every statute

pertaining to the way in which the mentally
ill offender is treated by the Alaska criminal
justice system was revised. The amendments
addressed the diminished eapacity issue, the in.
sanity defense, the post-insanity verdict commit-
ment procedures and added a new concept,
guilty but mentally il

The result in Alaska during the first year since
the law took effect has reduced the amount of
successful insanity pleas to zero and has resulted
in a sharp decline in the number of defendants
who attempt to plead insanity in any of s
forms. We shall see some of the reasons why
in this article.

The Diminished Capacity Defense

Prior to the 1982 revisions, Alaska's statute re-
garding dimirmished capacity was unremarkable,
comnsistent with the Constitutional principle that
the prosecutor must prove all elements of a crime
beyond a reasonable doubr, including mens
rea, the fact thar the offender acted on his own
volition (In Re Winship, 397 U.S. 358, 1870).
The only two legislative attempts to abolish this
insanity defense werc overturned specifically
because’they did noc allow defendants wo contest
the existence of meny rea (State v. Strasbourg,
110 P, 1021, Wash, 1910 Sinclair v. Seate, 132
So. 581, Miss. 1981). In the 1982 revisions,
Alaska lawmakers took pains to clarily thae de-
fendants have access to the diminished capacity
defense by asserdng any mental illness that would
negate the presence of the culpable mental
states described above,

This section recognizes that notwithstanding

s
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element of the orime charged againg the
defendant beyond g reasonable doubt. To ¢he
extent that a defendant is sble to raise 2
reasonable doubt thae a mental disesse or de-
fece made it impossible for him to act with
the culpable mental state required for the
connmission of the crime, this section requires
the defendant to be found not guslty by reason
of rasanity regardiess of whether the defend.
ant could have eseablished by 2 preponderance
of the evidence the sffirmative defense of in-
sanity (emphasis added). (House J. Suppl.
#68 at p. 7 (June 1, 1982).) ‘

If a delendant is successful at trial in convin-
cing the factfinder that he lacked the culpable
mental stare because of mental disease or de-
fect, he is 1o be found not guilty by reason of
insamity. This is a major departure from Alaska
law as well as the way the issue has been deale
with all over the United States for the past
century,

The apparent reasoning for this change relates
te developing law on post-insanity acquictal
commitment procedures. Following a successful
plea of insanity, in many states, including Alaska,
the government has had ¢o meet a lesser burden
of proof w commit the deféndant to its psy-
chiatric institutions as a result of his dangerous
propensities. In normal civil commitment, the
government must bear its burden by at least
clear and convincing evidenice, In post-insanicy
acquittal commitment procedures, however,
the courts have reasoned that since the issue
of a defendant’s insanity in a criminal case is
not veached until after a jury has determined
beyond a reasonable doubt that the defendant
has perpetrited the acts that would constitute
a crime, but for the existence of the insanity de-
fense, the burden may be shifted fo the defen-
dan! to establish his non-dangerousness (State
v. Alto, 589 P. 2d 402, Alaska 1979).

Alaska’s diminished capacity statuces logically
extend this rule to the diminished capacity
defense, prescribing that a verdict of “not guilty
by reason of insanity” results, rather. chan
simply a verdice of “not guilty” which would
have been the resule under former law. Under
prior law, chis verdict of “not guilty” would re-
sult In the immediate discharge of the defendant.
Under present law, the automatic verdict of not
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defendant subject to Alaska's very tough crim-
inal commitment procedures which are discus-
sed below.

‘There is one final consequence o the defense
of diminished capacity, a“carry-over from prior
law, chat all lesser included offenses which re-
gire a lesser culpable mental state (e.g., man-
slaughter as a part of murder) must be consid-
ered as possible verdicis, Should the factfinder
conclude that the defendant had the culpable
mental state for a lesser offense, notwithstand.
ing his mental disease or defect, the defendant
can still be convicted of the leser offense. Thus,
it is possible under Alaska law for an NGI ver-
dict to be entered for the original charge of

- firse degree murder (as a result of a successful

ples of diminished capacity), and a conviction
entered instead for manslaughter. In such a sit-
uaton the defendant would not be released until
he has served the prison termo for the lesser
offense for which he was convicted and ' has
proved himself no longer dangerous under
Alaska’s criminal commitment procedures.

Motions filed at the trial level in the State of
Alaska have yet to raise the question of whether
these unusual hazards of the diminished cap-
acity defense violate any constitutional principles.

The Insanity Defense

The Alaska Legislature sharply curtailed the
definition of the defense of insanity. It provided
in A.5,12.47.010:

Insanicy Excluding Responsibility

(a) In a prosecution for a crime, it is an af-
firmative defense that when the defendant
engaged in the criminal conduct, the defendent
was unable, as a result of a mental disease or
defect, to appreciate the nature and Gualicy of
that conduct,

This definition is substituted for the prior
American Law Institute definition (defendant
was unable o appreciate the wrongfulness of

- his conduct or conform his conduct 1o the re-

quiremnents of law). The Alaska Legistature
narrowed even the old M'Naghten test, dis-
carding its final phrase, that the defendant must
know that what he was doing was wrong. Alaska’s
version of the insanity defense now exculpates
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The intent of the legislature to thus limir the
insanity defense is clear in s commentary:

By limiting the defense to cases where the
defendent is unable to appreciate the nature
and quality of his conduet, this legislation
enacts one branch of the M'Naghten test of
insanity. That portion of the M'Naghten test
which defines legal insanity as including sit-
uations where the defendant did not know
the wrongfulness of his conducr is specifically
sejected by this legislarion and excluded from
the revised definition of legal Inganity., The
fact that the defeadant did not appreciate
the wrongfulness of his conduct, nevertheless
may be relicd upon 1o esiablish that the de-
fendant was "guilty but mentally ill" under
ALAL12.47.0%0,

An example of a person who could successfully
establish the elements of the revised insanity
defense is the defendant who, as a result of a

mental disease or defect, is unable 1o realize

that he is shooting someone with 2 gun when

he pulls the trigger on what he believes 1o be

a warter pistol, or a murder defendant who

believes he is atracking the ghost of his mother

rather than a living human being. Conversely.

this defense would not apply to the'defendant

who contends that he was instryeted vo kill

by a hallucination, since the defendant wanld

still realize the nature and quality of his ace,

even though he thought it might be justified

by a supernatural being. Such a defendan:
could be determined guilty bt mentally il

vnder A,S, 12.47.030, (House J. Suppl. #63

atp. 6, June 1, 1982). |

There is little dispute that the marrowing of the
defense to this degree will sharply limit the
availability of the defense. Critics i ghe contend
that this provision so severely restrices the in-
sanity defense thar s it rantamounc o abolish-
ment. There are certainly some delusional
crimes that would quality for consideracion of
the insanity defense even as defined by Alaska,
but these would be excused because of mens
rea requirements. . The insanity defense in Alaska
may be superfluous, as presently defined.

Guslty But Mentally JUi

For the first time in its history, Alaska provided

Richard B, Pavloyr, .12, and Bawid J. Sperbeck, Ph D,
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had previously become law in several other

~ sates including Michigan, Illinois and Georgia

(1972 Mich. Pub. Acts 180, P1). The term en-
compasses a largely different concept in Alaska,
however.

Alaska reinserted the former test for insaniry,
the ALI test, as the test for the verdict of guiley,
but mentally ill (A.S, 12.47.030(a)). Nearly all
of the defendents who were formerly successful
at plcading the insanity defense will now be
found guilty but menrally il under Alaska law.
This verdict makes mental illaess heretofore an
issue in the adjudication of guilt or innocence,
now an issue in the disposition of the defendamt

at sentencing. This is how the legislature’s com- ﬁ

mentary describes the intended funcrion of this
verdict: ‘

Under this new limited affirmative defense
of insanity, many persons who would have
béen found net guilty by reason of insaniry
under former A.S. 12.45.083 will now be
found guilty and sentenced under the crim-
inal law like any other defendant. A.S.
12.47.050 recognizes, however, that rehabil-
itation and eventual reintegration of such
persons into society must be premised on a
program of memtal health care. For these
people, the new law provides for a jury ver-
dict of “guilty but mentally ill". This verdict
is entered when the defendant, although not
mceting the new definition of insanity, would
meet the ALJ test for the former law. Section
12.47.050 makesit mandarory for the Depart-
ment of Health and Social Services to pro-
vide mental health treatment for a person
who is “guilty but mentally ill." (House J.
Supp. atp. 5; June 1, 1982).

Before this new provision, psychiatric service to
prisoners was at the discrerion of prison author-
ities, and minimal at best, a characteristic of
U.S. prisoners generally (Parlour & Sperbeck,
19684). A common argument in favor of the GMI
verdia nadonally is that the required psychiatric
treatment of defendants so convicted will make
mental health service more available to all
prisoners. Conversely, it is argued that all avail-
able mental health facilities will be focused on
GMI's tothe detriment of other prisoners(Amer-
ican Psychiatric Association Statement on the
Insanity Defense, Dec. 1982). In Michigan’s
nine year experience with a GMI starute, there

Richard R. Parlour, M.D., and David |. Sperbeck, Ph.D.
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vice for GM1 prisoners or the Michigan Correc-
tional Systern, as a whole.

Almost two years after the new mentally ill
offender statute became law in Alagka, the first
GMI convicts are presenting themscelves for the
rmandatory treatment ac the state hospital, No
special program or facility has been designated
for this purpese. The already over-utilized max-
imum security unit at the hospital is expected
to serve this new patient populadon.

Notice also that the new starute specifically
forbids work release or furlough modalities dur-
ing the treatment phase of incarceration for
CMI's, While ac the hespital, they are limitad
to the maximum secnrity unit. Those convicts
who are simply guilty have options faor parole
with outpadient treatment and other opportun.
ities specifically denied to GMY's in active treat-
ment,

The GMI verdict may be moved by the prose-
cution and/or the court itself even when defen-
dants have not raised the mental illness issue
in any form. GMI defendants must prove them-
sclves not dangerous before they can be processed
in prison like other convicts; the rules of such
proof are the same as for NGI's (see below).
Post-Insanity Commitment

Procedures

A.5. 12,47,090 prescribes specially stringent
commitment procedures following a verdict of
not guilty by reason of insaniry resulting from
either the diminished capacity or insanity de-
fense. The deferidant bears the burden by clear
and convincing evidence to prove he is no
longer a danger to the public peace or safety as
a result of any presently exssting mental illness
(A.S. 12.47.080(C).) This is an oncrous burden
since the absence of dangerousness is difficult
to prove, and a striking contrast to civil commit-
ment procedures in which the government
has the burden of establishing such dangerous-
ness,

Furthermore, when the defendant first raises
the insanity defense, a request for hearing for
hif release from this criminal commitment is
P automatically included. In other words,
prior 1o the criminal trial, the defendant musc
assert that he no longer is suffering from a
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.dangerous to the public peace or safety. The

stature contemnplates thar the same trier of fact
who hears the evidener susrrounding the criminal
offense will also hear the post-acquitial commit-
ment case. Thus, the jury or judge will have
heard all of the evidence concerning the com-
mission of the alleged crimce before deciding
whether defendant is still dangerous.

The legislative commentary specifically deletes

& number of psychiarric disorders from consid-

eration in the insanity defense as follows:
The verms used w0 define “mental disease or
defect” in A.5. 12,47,180, are taken from the
American Psychiatric Association's Dragnostie
and Statistical Manual of Mental Disorders,
Srd Edition (1980) (D.S,M. 1II), The term is
intended to include those major mental dis-
orders such as schizophrenia, severe mood
disorders or profound organic mental dis.
orders which substantially impair a person’s
ability to perceive reality or adape roit.

There are many mental disorders defined in
psychiary, however, which, though they affect
behavior, are not of the severity or magnitude
Becessary 1o qualify under this definition,
Examples of these disorders would be drug
addictions, post-traumaric stress disorders,
conduct "disorders, dissociative disorders,
psychosexual disorders and impulse control
disorders. Voluntary intoxicarion or drug
withdrawal staces, regardless of their severity,
would not qualify as a “mental dizease or
defect.” (Housc J. Supp. at p. 6, June ], 1982)

Even if defendant has zn acceptable “mencal
disease or defect”, he must affirmatively prove
he did not know he was committing the criminal
act, the cognitive test previously described for
NGT's.

The term mental disease or defect is not used,
however, in A.S. 12.47.090 relating to post-
insauity acquittal commitment pracedures. The
werm vsed instead is “mental illness,” It i5 de-
{ined as follows:

(1) "Mental iliness" means any mental con.
dition that increases the propensity of the de-
fendant to be dangerous to the public peace
or safety; however, it is not required that the
mental illness be sufficient to exclude criminal
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responsibility under 4.5, 12.47.010, or that
the mental illness presently suffered- by the
defendant be the same one the defendant
suffered at che time of the criminal conduce:

The definition of dangerousriess for purpaoses of
post-insanity acquiteal commitment proceedings
is also specifically prescribed (A.S. 12.47 080
@@

(2) "dangerous” means 3 determination inep)-
ing both the magnitude of the risk that the
defendant will commit an act threatening
the public peace or safery, as well as the
magnitade of the harm that could be expected
to resule from this conduct; a finding that a
defendant is “dangerous” mmay result from a
great risk of relatively slight harm to persorns
Or property, or may vesult from a relatively
shight risk of substantal harm to persons or

property,

The analysis of “dangerousness” char is contem-
plated by the sratute, reading the siatute to-
gether with irs commentary, is similar o the
risk analysis that might be employed in travel
planning. The FAA might very well ground a
DC-10 even thaugh the probability thar the
plane will crash is extremely Jow. The amount
of loss of life w passengers in rthe event of 2
plane crash is 50 great that the very low depree
of probability is tolerated, Conversely. if one
were deciding to 1ake a tip in an automobile
and the concern was whether the tire would ga
flat, a much higher degree of probabilicy that
the event would take place would be acceptable.
The commentary srates: z

Paragraph (j) (2) provides the court with a
formula for assessing dangerousness. The
court is to consider both the risk that the
defendant will commit harmfi] acts, as well
as the magnirade of the harm that could be
expected. For example, the court should re-
quire a greater risk that the defendanc will
commit acts involving only harm 1o property,
but can rest a decermination of dangerous-
Ness upon substandally less likelibood of futyure
acts, 3f the defendant's future acts can be ex.
pected w0 involve the infliction of BEFIOUS

physical injury,

It Is apparent that the definitions used above
for “mental disease or defect” include those dis-
orders in the DSM IIT which are commonly

Richard R. Parlous, M.D., and Dawid J, Sperbech, Ph.D.
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dirniniched capacity and insanity defense stacntes.
Since dangerousness, however, can resule from a
much broader category of diagnoses, a vastly
expanded definition applies to post-insanity,
acquitral commitment procedures.

It comes 2s ne surprise that there have been no
NGI verdicts under the new law. Any responsible
atrorniey would have to conclude that the stan-
dards for release under A.S. 12.47.090 are
extrernely difficult 1o smeer. Most defendants
would be berter off taking their chances on a |
fixed sentence following a criminal conviction
rather than facing the prospece of proving their
nondangerousness by clear and convincing
cvidence, given these definitions.

A delendant found simply guilty of violence
-against persons can hope o leave prison with
good conduct long before serving the maximum
sentence. He can even demand mental health
services in prison mandated by a recent cousent
decree (Cleary v Alaska, 1983). The NGRI
defendant will be confined for the maximum
sentence unless he can prove himself no longer
dangerous, utilizing these very comprehensive
definitions of dangerousness thar provide almost
no limitation of judicial discretion,

Incompetency To Proceed

The 1982 amendments also address defendants’
competency, butin a manner more favorable to
defendants. The competency proceedings and
defendant’s self-incriminating statements therein
may not be brought to the astention of juries
in the subsequent trial in chief. After 180 days
commicment for incompetency, charges against
the incompetent shall be dismissed without pre-
judice and civil commitment procedures insti.
weed. After five years of incompetency, the
charges may not be reinstated unless the original
charge was a Class A or unclassified feuny,
Suceessfully medicated defendanis may not be
denied trial because of taking medicine,

Formulating Opinions About
Mentally Ill Offenders
In Alaska

The following decision-trec has been developed
to help psychiatrists provide useful opinions
under the new Alaska starute:

Richard R. Parlour, M.D., and Daid I Sperbeck, PRD.
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With respect to the primary . charge o
charges, st dme of the offense did the de
fendant huve the capacity to form the cul
pable mental scare (knowledge, intent
negligence, recklessness, depending upo
the offense charged) required by the charge

L. I the defendant could form the culpabl
meneal srate for the offenes he is acoused of
sostate and goonto B,

&. If defendant did not have the culpabl:
mental state for the offense charged, the
examiner should consult counsel abou:
lesser and included charges possible in the
case, and give opinions about existence of
culpable mental states for these lesser and
included charges.

B. Insanity
The examiner will give opinions abou
whether the defendant generally knew th
nature and quality of his actions at th
time of the instant offense or offenses.

C. Guilty but Mengally 11
The examiner will give opinions abou:
application of the AL rulex in the case
Defendany did not know  he was doiny
wrong and/or could not conform his con
duct to the requirements of law,

D. Present Dangerousness
The examiner will give opinions abour th
defendant’s present dangerowsness. (De
fendants wholly or partially exculpated
under the Alaska Insanicy Searure must be
adjudicated a5 to present dangerousnes:
to complete the trial, The examiner mus:
use Criminal Commitability criteria here.

x

E. Competency to Proceed
The usual criteria apply (Dusky v. U.S.,
362 U.5, 402, 1960),

F. Recommendations for Dispostion
Descussion

Although the public tends to see the insanity
defense n1 an easy way out, defense lawyers
use i reluctantly and only on their most un-
sympathetic cases. Lawyers know that the de.
finidons, of insanity are far Jess imporeane o
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“Erdicrs, the procedural infrastructure behind

she insanity concept. The most critical jssue,

- sldomn debated in public, is how the acquitied

insane regain their freedom. Hardly noticed in
the ballyhoo about insanity definitions and
psychiatric testimony was the extension of re-
cently adopted civil commitment criteria to
NGI's in some states, such as Arkansas, where
the stave psychiamrists have been running to
court every few weeks, wying to prove that their
NGT's are suill manifcsting dangerous behavior
day-to-day without reference o their past
offenses. Only the most recalcitrant patients
fail to achieve passive compliance with hespital
routines (taking high doses of antpsychotic
medication) long e¢nough to meet civil commit-
ment standards. To held such . dangerous
patients, conscientious judges had to strecch
the cvil commitmenr law beyond credible limits,
risking tmpeachment, and consclentious psy.
chiatrists spent as much time on legal procedure
as clinical work, It is hard 1o believe that such
happenings were the intent of an informed leg-
islature. One must reflect on the inherent pit.
falls of legislative procedure and the relative
unimportance of criminal matrers compared to
roads and schools.

) Such carelessness is clearly not the case with

respect to the 1982 revisions of the Alaska Penal
Code, which are unusually therough, sophisti-
cated, consistent and well explained. They are
80 sracked against defendants that one can hardly
imagine a case where a defendant would make
the insanity defense cxcept w avoid execution.
There is no death penalty in Alaska and there
have been no insanity pleas in the 21-month
life of these revisions, The GMI verdict is vir-
rually an instrament of the prosecurion in felony
cases because of the special burdens it imposes
on defendants. No consticutional challenges
have yet been raiscd despite the many unusual
features of the new law; the challenges that will
surcly come whet the appetite of legal scholars.

Meanwhile, in two years, Alaska has made no

new provision for the additional menzal health
services required under this law,

Page 116

ERes A &7 BN B VWD

e oot S NS o s e i

Beigel &, Bewren MH, & Hording TW: The paradonics] bmigact of »
Comamivment 3w o Prodistes of Daage i, A §. Peyehing,
181{3F 3757, March 1984,

Clenry v, Alnsks SAN-#1.5874 CIV, N

fmsitgte on Mendal Dosbility and the Law:  The Guilty But Mentolly
I Verdive: Curent State of Knowdedge, Temmive Drafe of Towim
Bepore. Calley B Benally 1 Projess, Willlsnuberg VA, National
Cannvey for Stube Cowvip, April 1984,

Porlaue B & Spevbeck D1 Mental Health Sereipes bn ULS. Correcrions!

Facilities, n 904 Pt Ll tnd
501187, JAR, 15 80,

Sitver, 58 & Spodsh, MA: Dimecvion of the Prongy of ALT, Bull Am
Aead Prychisry Law 11{<y; 36541, 1984,

—

Richard R. Perlows, M.D., and David J. Spevbeck, Fh.D.



